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ART. I. — LAND MEASURES FOB IRELAND. 

At last we have the gratification of thinking that the im- 
portance of measures relating to land is properly appreciated 
in connection with the government of Ireland. " What is a 
matter of ui^ent expediency in England becomes in Ireland 
a matter of necessity." ^ This was the conclusion to which we 
came in February 1847, and we have endeavoured since that 
period to present the subject to our readers with the pro- 
minence which it demands. 

"Have one common title registered in the local courts at a 
cheap rate, and let every party purchasing refer to that simple 
title; without this, or some similar simple machineiy, for the 
transfer of real property, you will never effect the object of this 
resolution, so highly important to the community." 

This was a part of the speech of an Irish gentleman, at a 
meeting held on the 12th January 1847, of Irish landholders 
of all parties, and how was it to be effected ? 

" Surely there never existed a better case than now exists for 
appointing a temporary commission." ' 

And shortly afterwards, in allusion to the first Irish 
Incumbered Estates Bill, we said \ — 

" We have another apprehension connected with this bill ;— 
that as it is to be practically worked out in the Master's Office, 
the just odium which rests on that office, as well in Ireland as in 
England, will deter persons from availing themselves of its pro- 
visions. All persons acquainted with Irish titles must know how 

*5L.R. P.S98. •5L.R. 417. • 6 L. R. 167. 
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2 Land Measures for Ireland. 

many persons having interests and incumbrances would have to 
attend in the Master's Office on most inquiries and subsequent 
proceedings under the act, and it is deplorable to consider how 
many would thus suffer. Would it not be better to call in the 
aid of some extraordinary tribunal, to deal with the cases likely to 
arise under this act^ as was done, with such success, under the 
* West India Slavery Compensation Act.' If these alterations are 
not made, we very much fear that this Bill will share a fate similar 
to many other Irish bills, — ^that of being found in the statute book, 
but heard of nowhere else." 

That bill was afterwards withdrawn. ** Still the necessity 
for legislation remains and will press on the government more 
closely than ever, when the new Irish Poor Law comes into 
operation^ and then those great questions relating to the transfer 
of property which stand ready for decision, must be forced on 
the public mind,^^ ^ 

The Irish Incumbered Estates Bill was renewed in thd 
session 1848 ; and in last May, we thought it necessary to 
make the following remarks : — 

"In the present crisis extraordinary remedies are required. 
The ordinary rules are violated to their utmost extent by the 
clause in the bill which says that when the Master has directed 
a sale, the purchaser under it shall hold the land against aU the 
world, and yet this is the only good and really useful clause in the 
bill; let the government only render this clause effectual, by 
granting a competent machinery to work it out, and they will 
bestow an inestimable boon upon Ireland. Bender all future titles 
secure, and provide for the easy transmission of land so assured. 
Say that, after a certain day, all the land which has undergone the 
necessary process shall be free land, so far as past incumbrances 
are concerned, and you will give this country a chance of righting 
herself. 

" Add to this a special tribunal for the occasion, which will look 
not to technical, but substantial justice, which will employ in the 
investigation of the matters brought before it some of the native 
Irish shrewdness, which being acquainted with legal and equitable 
principles, will seek only to get at the marrow of each case, and 
will know how to act accordingly ; which, not wanting in pro- 
fessional knowledge, shall be assisted, or if necessary controlled) 

.» 6 L. R. 447. J 
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hj lajr common Berne* Let Buch a tribunal be foimed, and^te 
will not only insure it plenty of business, but ure Mill answer for 
its disposing of it satisfactorily. 

'^ Such a land-tribunal is really the great present want of 
Ireland. Not only could it deal satisfactorily with tbe sale of 
incumbered estates, but there are at least two other important 
tnatters trhich eoiild safely be intrusted to it. The conyersion o 
renewable estates for lires, and in certain cases long leaseholds,^ 
into perpetuity, haa been long demanded ; and the whole question 
of tenant-right might also properly be referred to such a tribunaL 
Neither of these questions could properly be dealt with by the 
ordinary jurisdictions of the country. They require special reme- 
dies. The bare appointment of a tribunal for dealing with these 
matters would go far to assist their satisfactory adjustment. This 
tribunal would in fact be the safest adviser as to farther and more 
complete legislation." * 

The bill, however, passed into law^ and no such tribunal 
was entrusted with carrying It into operation ; we will not 
say that tliis is. the reason that it has turned out a failure. 
It has in fact been overlayed by too much care. Let us see 
what the Irish Master of the Kolls says in one of the very 
few cases that have occurred under it, and let our readers 
judge, after reading this opinion, whether we have said one 
word too much respecting the evils of the Court of Chancery 
as connected with working the measure. 

The Master of the Eolls (Jan. 12. 1849) in a case under 
the Irish Incumbered Estates Act, said 

** I wish it to be understood that I shall not sanction or permit 
the abuse which has grown up as to equity pleadings, to be applied 
to^cases under the * Incumbered Estates Act.' Every deed set out 
in such a petition must be abstracted with as much conciseness as 
is [consistent with clearness ; and, as I shall have to read over 
every petition, I shall either adopt the course of dismissing prolix 
petitions without pr^udice to presenting petitions in proper form, 
ot I shall make such order as to costs as shall prevent such a docw 
ment m the petition in this matter from being again presented. 
The petitioner must take care, in carrying on the prosecution before 
the Master, that no unnecessary expense shall be incurred. The 
Master under the proposed given orders will have to state the 

> 8 L. R. 230. 
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4 Luid Meiuuresfor Ireland. 

number and dates of tbe meeting before bim, and I sball be able 
to form a judgment wben tbe case comes into conrt^ wbetber the 
case has been fairlj conducted in the office^ or whether it has been 
carried on with the view of accumulating costs,* 

This snrelj holds out a melancholy prospect for the poor 
landowner. Were we not right then when we said, that it 
would be impossible to work this measure advantageously ia 
the Court of Chancery. Stod we not truly in November 
last^ that, **an independent tribunal for carrying this act 
into operation must be created, whose duty it will be to ex- 
plain and simplify its operation ; to regulate the sale of land 
coming within its jurisdiction, but more than anything else, 
not only to reduce the professional expenses connected with 
the working of the act, but to override and controul legal sub^ 
tleties, which are already beginning to settle upon this act, and 
which will, if left alone, destroy its beneficial operation/*^ 

And thus we went peddling on. Let us rejoice then that 
there is now some hope not only of a fair trial being given 
to such a tribunal, biit that a measure far more comprehen- 
^ve than any that came into our minds is propounded. On 
the 6th of March, Sir Robert Peel brought forward, with all 
that power of statement which renders him the master of the 
House of Commons, a plan for the government of Ireland. 
Let us give it as far as we are able in his own words' : — 

"It is not without hesitation I venture to offer any suggestion 

» 9 L. R. 187. 

' As some further eyidence of this, see copy of case and optmon under the act 
11 & 12 Vict. c. 48., printed by Mr. P. Mahony (Dublin, Hodges and South), 
which shows the cumbrous nature of the machinery of this court, and its im-- 
practicable nature. The opinion of counsel thus concludes : — "It was with a 
view towards remedying this social eyil, and to relieve incumbrancers and owners 
of embarrassed estates, that the Act of last session was originally framed. 
Although that act will fall far short of conferring the important benefits which 
appear to have been contemplated, it is to be hoped that those benefits may be 
soon conferred to the fullest extent, by an Act of Parliament, properly framed 
for the purpose of effecting cheap and expeditious transfers of incumbered 
estates, and thus preserving or withdrawing them from the management of 
Courts of Equity." 

• It were much to be wished that- this and the subsequent speech had been 
published in an authentic form ; as it Is, we have endeavoured to verify the 
authorities referred to« 
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for diminishing the clanger which I see in perspective ; but I will 
communicate to the house what mj impressions are* Almost the 
only thing in which I see a hope of safety, is the introduction of 
new proprietors, who shall take possession of land in Ireland, freed 
from its present encumbrances, and enter upon its cultivation with 
new feelings, and inspired by new hopes. I wish for no violation 
of the rights of property. Nothing can be more easy than to 
suggest remedies, if we choose to disregard the rights of property, 
which it is the first duty of a British Legislature to uphold. But 
at the same time much property in Ireland is, in point of fact, 
now of little value to the proprietors, on account of the encum- 
brances upon it ; and I cannot help thinking that it is possible for 
the Government, with the sanction of the house^ by taking an 
enlarged view of the subject, to devise some means by which new 
capital may be introduced into the cultivation of the land in 
Ireland, and the existing proprietors rescued from the disappoint- 
ment and despair in which they are involved. Suppose you raise 
a million in Ireland by the rate-in- aid — that England contributes 
another million — how do you mean to apply the money to rescue 
Ireland from her difficulties ? Do you mean to let things go on 
in the present course ? Do you mean to rely on the potato ? Will 
you again run the risk of doing so ? Before doing so, is it not 
your duty to consider every means by which a better state of 
things may be introduced into Ireland ? I revert to a period when 
a state of things existed in Ireland not very different from that 
which now exists there, — ^I allude to the reign of James I., when 
the settlement of Ulster took place. At that time a large quantity 
of land was forfeited in six counties of Ireland, but not so large a 
quantity as, I believe, might now be obtained in the west of 
Ireland by an arrangement with the proprietors — an arrangement 
devoid of injustice, to which no objection would be made. The 
lands forfeited after the rebellion of Tyrone, in the counties of 
Donegal, Tyrone, Derry, Fermanagh, Cavan, and Armagh, 
amounted to 500,000 acres. The transaction is described in nearly 
the same manner by all contemporary historians, but I think the 
best account is to be found in Carte's Life of Ormotide.^ That 
Author says, that * These counties had suffered exceedingly in the 
war, and were reduced to a very desolate condition. The country 
was full of woods and fastnesses, which, on favourable junctures, 
would give encouragement to rebels, and at all times serve as a 
retreat to robbers. Great numbers of the inhabitants had perished 

* Vol. i. pp. 14. ct scq. 
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by the sword-^much greater by famine ; the rest were redQ06d tO 
so extreme a poverty that they were not able, if willing, to manure 
the ground ; so that the lands laid waste in the course of troubles 
were likely to continue so in time of peace,' 

'<This description, excepting that part which referei to woods 
and forests, affording shelter to robbers, is very applicable to the 
state of Connaught, and many parts of the west of Ireland. Sir 
Arthur Chichester was the Lord-Deputy at the period in question. 
He caused surreys to be taken, and it was decided that the lands 
to be planted should be divided into three proportions of 2,000, 
1,500, and 1,000 English acres, and these escheated lands were dis- 
posed of to 104 English and Scotch undertakers, 66 servitors, and 
286 natives, all of whom gave bond to the Government for the per- 
formance of covenants.^ The Lord-Deputy caused a parochial 
church to be erected, and a glebe set out according to the size of 
the parish for each incumbent. The plantation was extended to 
Leinster. Great injustice was done to individuals by this pro* 
ceeding ; but, says Carte 2, * The grievances of particular persons 
did not prevent the general good intended to the kingdom, by these 
plantations, Li consequence of which lands were cultivated and 
greatly improved, towns and villages built, trade and commerce 
carried on and extended. The people in general, weaned gra<* 
dually from their former idle and disorderly life, began to learn 
and practise civility, to apply themselves to business, to use labour 
and industry in their several stations, and to relish the sweets of 
peace.' 

" If it be possible to make any new settlement similar to that 
of Ulster, my earnest advice, which I am sure will be in unison 
with the universal feelings of the house, is, that no religious dis* 
tinctions should be allowed to enter into the arrangement. It 
may, perhaps, be impossible to apply the principle of the arrange*- 
ment to the extent to which it was carried in James L's time, but 
unless it be applied to some degree there is no hope of the future 
improvement of Ireland. If, after raising a rate in aid, you leave 
matters exactly as you found them -^ if you rdy exclusively on 
grants of public money, there is no hope of permanent escape 
from the calamity which afflicts us ; but if, without violating the 
rights of property, you place the land in possession of new pro- 

^ By these coTenants, among other things, alienation was restrained. Carton 
vol. i. pp. 17. 24. This appears to be partially favoured by Lord Bacon, Works, 
vol. V. p. 184. ed. Mont. 

« Vol. i. p. 25. 
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pr{et<»s~witliout distinction of religious profession, you will lay 
the foundation of the future prosperity of Ireland. An act was 
passed last session to giye facilities to the acquisition of property 
in Ireland, but I fear that in consequence of the alterations intro« 
duced into the measure in the Lords, its olgect of introducing new 
proprietors into Ireland will he defeated. I offer any suggestion 
with the utmost hesitation. I have no party motive whateyer in 
this question. I make eyery allowance for the situation in which 
the Grovemment is placed, by the failure for the last four or five 
years of the crop upon which the people relied ; but I feel this most 
strongly, that if we are content to vote money, or giye a rate-in-> 
aid extending oyer the whole of Ireland, or to trust to the potato, 
and to the present distribution of property, finding property so 
encumbered and in so hopeless a condition, that thousands of acres 
are thrown out of cultivation, with no prospect of being cultivated, 
then at the expiration of the two years for which this rate is to be 
granted the state of Ireland will be no better than it is now. I 
very much fear that, if you rely merely on individual purchases, 
you will make no great advance. It appears to me it might be 
prudent to appoint some commission for the purpose of considering 
the whole subject, and the possibility, by their advice and inter- 
vention, of effecting the change in property which I believe to be 
indispensable to any great improyem^it of that country. If you 
choose to leave the present proprietors in possession of their pro* 
perfty, hardly receiving a nominal rent, encumbered with debt, 
with every discouragement to exertion, and so overwhelmed with 
rates that it is impossible to find a purchaser or occupant, then I 
see no hope for the salvation of Ireland. But if, throiigh the 
Government or Parliament, you can establish some intermediate 
agent to get possession of that property on equitable terms, and 
then can arrange for the re-distribution of it, I should see some 
h(^ of her salvation. I would do injustice to no man, but I 
would try the intervention of a competent authority, acting with 
the sanction of the Government and with the Government, to take 
a comprehensive view of the condition of the whole of these unions, 
and to attempt to suggest means by which there should be that 
transfer of landed property which I believe to be the root of im- 
provement in Ireland, Despair is overwhelming the proprietors. 
The sixpenny rate is merely to administer relief to some of the 
unions. I object to ^ pecuniary burden which would discourage 
either the occupant or the purchaser. You see what was done in 
Ireland in the reign of James L with 500,000 acres in Ulster, the 

B 4 



6 Land Measures for Ireland. 

refuge of robbers and assassins-*- the division of property, the 
allotment into districts of 2000, 1500, and 1000 acres. Unless 
you can give some guarantee as to the poor-rate, you will have no 
purchaser. I earnestly advise you, then, to consider whether you 
cannot, by the intervention of some such commissioii as that I 
have mentioned, facilitate the arrangements for the transfer of 
property. I have read the rules of the Court of Chancery — I 
dare say they may be very proper, but every one would say^ * If 
you can give me only a nominal guarantee of 10 per cent, for my 
outlay I will go anywhere else.' Cannot you assist by the inter- 
vention of a commission composed of men of the highest character ? 
Surely you could find men who would gratuitously devote their . 
time to rescue Ireland from this state — who would be the medium 
between the proprietor and the purchaser ? The condition of 20 
of these unions is so wretched, that you find yourselves either 
Unable to trust the local guardians, or that they are throwing up 
their appointments and you are trusting to vice-guardians to ad- 
minister the Poor Law in those districts. Would it not be possible^ 
by the intervention of some such commission as that I have spoken 
ofy to assist in solving the legal difficulties^ to consider what ar* 
rangements should be made for the transfer of property, to suggest 
the mode in which it could be effected, giving hereafter a title that 
should not be liable to question, seeking the aid of parliament for 
that purpose, confirming the title in some shape or other, limiting 
the amount of charge on account of the poor-rates to which those 
lands should be subject, giving a guarantee, as far as you can, 
against any violation of property, and also against legal disturbance 
on account of flaws in the title ? 

" Suppose I had an intelligent commissioner by whose interven- 
tion property might pass into the hands of proprietors who would 
employ those nien in the improvement of the estate — and I believe 
that, in the district of Connemara, there are valleys as fertile as in 
any other part of Ireland — if, I say, I could appoint an intelligent 
and able commissioner who, for a time, would take possession of 
that property, — who would open means of communication, — who 
would, if you please, divide it, giving security for ten or fourteen 
years to come that the amount of poor rates should not be ex- 
ceeded, and calling into action the labour of those men, then I am 
laying the foundation of future prosperity, introducing new men 
into the country, and avoiding that which, I think, was a fatal 
defect in the act of James I., namely, the establishment of a re- 
ligious distinction. In that way I would infuse new blood into 
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Irelan J> new enterprise, and a new division of property ; and I 
would give a stimulus to industry bj guaranteeing the future pro- 
prietor against being sunk and overwhelmed by the amount of the 
poor-rates. I see no other mode than some measure of that kind 
that could be adopted to mitigate the present evil* I greatly doubt 
whether, under the bill of last session, any amount of property has 
been sold. I greatly doubt whether you must not have some in* 
termediate authority between the present proprietors and the new 
purchasers. It was a curious thing that when James L determined 
upon the settlement of Ulster, he asked the opinion of the highest 
authority. He went to Lord Bacon, who, although he knew no- 
thing about Ireland, wrote a treatise on the plantations in that 
country, which, on account of his prophetic sagacity, is well worth 
the consideration of the present enlightened race of men, with their 
present means of knowledge. James I. was dealing with only 
500,000 acres. K you delay you will have more. The population 
is not diminishing — the fisheries are not worked; hope is para- 
lysed — the people are relying on a wretched subsistence of an 
eleemosynary nature. Take care that the grant of this charitable 
aid does not paralyse all exertions. It may be unavoidable, but 
there is a great evil that when you make the people rely on that 
aid you are diminishing their sense of independence* Lord Bacon 
was consulted by James L as to the best mode of meeting the 
difficulty, and he thereupon wrote a treatise, in which, as might 
be expected, there are many most extravagant and fulsome com- 
plinients to the sagacity of James L, and some ridiculous propo- 
sals ; but, upon the whole, he makes some most valuable sugges- 
tions.^ He says — and he might have been writing for the present 
time — 'Of all things a commission is most necessary both to 
direct and to appease controversies and the like*' That is, he 
would not trust to the vice-guardians that you have, acting in 
divided parishes, without concert, struggling against great diffi- 
culty, doing all they can, but still not enough. * The commission- 
ers shall for certain times reside in some habitable town in Ireland, 
near to the country where the plantation shall be.' Then he 
foresees that the Secretary of State would say, * We need not 
have a commission for the purpose. There is a capital Privy 
Council in Ireland, and let it go to them.' But Lord Bacon, with 
the habitual sagacity of a man in office, saw that that answer might 

' See his worksf, vol. t. pp. 169 — 185. This was in 1606, when Bacon was 
Solicitor- General. 



10 Land Measures for Ireland. 

be made to hin, nind he therefore went on to aay<«— ^ When I 
apeak of a eouneil of phntation, I mean some persona chosen by 
waj of reference on whom the labour may rest. For^ although 
your Majesty have a grave and sufficient council in Ireland^ yet 
that supplicp not the purpose whereof I speak. It will give 
greater expeditloQ, and some better perfection in the directions 
and resolutions of the matters may be considered aforehand by 
«uch as may have a continual care of the cause.' I cannot help 
thinking that if you advise the crown to select persons to meet 
ihis peculiar difficulty by surveying the whole of these unions^ 
Revising the best means of effecting the transfer of property con* 
sistently with equity and justice, giving the future proprietors of 
prq[)erty a security against an unlimited demand on account of 
poor-rates, and at the same time employing the able-bodied men 
in Ireland, so long as that necessity exists, in making roads 
through inaccessible districts, and cultivating that land which is 
now Uirown out of cultivaticm, you will be doing much better than 
if you vote unlimited sums of money, leaving them to be dis- 
tributed by guardians not acting in concert, and trust that the 
potato crop of the next year may be better than it has been for 
the last two or three years. Again I say the main h(^ of the 
improvMQEient of Ireland is the transfer of property by means per* 
fectly consistent with justice ; for no consideration ought to tempt 
you to violate for one moment the principles of justice or equity. 
•But in the present condition to which a great part of the west of 
Ireland is reduced, I see no other hope than that of the transfer of 
property to other hands through the intervention of Grovemment, 
Gt some commission acting in concert with the Grov^mment, taking 
an enlarged view of the subject. The west c^ Ireland affords 
opportunities for improvement which, speaking comparatively, no 
other part of the world appears to give. I see a great world grown 
up on the other side of the Atlantic ; I see the facilities of com* 
munication by railways and by steam. I see every reason why 
Ireland, if her position in respect to tenure could be improved, 
should be most prosperous. K you leave her as she lies she Is 
overwhelmed with pov^ty and despair. But now^ by a vigoirous 
effort, in which every part of the empire shall join, it appears to 
me that there are importunities, by a new constitution of property, 
by inviting with the aid of the government new capital to be in- 
vested in the cultivation of the soil ^ it appears to me that yon 
have q[>p<Mrtunitie8 of materially improving her condition^ and, if 
you succeed, of extracting from her present state of calamity and 
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mrotchednese tbd means of future prosperity and happiness ibr 
herself and of strength to this united empire, *' 

And on the 30th of March Sir R Peel entered into further 
explanations. 

** In mj opinion all these measures on examination will he ineffec- 
tual — all your measures of drainage, of local improyement, of in- 
crease of fisheries, of emigration, — all will he ineffectual, unless 
you can cure in some way or other those monstrous evils which 
arise out of that condition of landed property to which I adverted 
the other night. If those estates producing 800,000/., with 
arrears annually accumulating, are not to allow more than 2,000/. 
to he applied to the permanent improvement of the land, — if there 
are certain principles and forms of equity sanctioned hy the Court 
of Chancery which throw obstacles in the way of any improvement 
in that respect, you may feel assured that all your other exertions 
will be ineffectuaL I think it would be an inestimable advantage 
to every insolvent— and to every nominal owner, and to every en- 
cumbrancer who is receiving nothing — that it would^ in shorty be 
an advantage to everybody except the receivers under the Court of 
Chancery and the lawyers who are dividing the sums received 
from these estates amongst themselves, if by some process which 
shoi^ld not be inconsistent with the principles of equity and 
of fair dealing you could relieve those estates frem the con- 
trol of the Court of Chancery, and permit them to be possessed 
by men of capital who would embark in their cultivation with new 
hopes and fresh vigour. In my opinion you would do more 
by that act for the advancement of Ireland than by any other 
that can at present be adopted. I will just contrast with the hope- 
less condition of some parts of Ireland, -^hopeless on account of the 
extent of these encumbrances, — 'the case of an estate, an account 
of which I have before me in a letter which I will read to the 
house. It is a letter from a very humble man, giving an account 
of what he has done in Ireland, although having no connections in 
that country, and undertaking a settlement in a remote part of 
Ireland, but bringing capital enough for the cultivation of the land. 
It is written in a simple style ; but if you will devise measures to 
enable persons to follow, safely and securely, the cultivation of land 
in Ireland, you may judge what may be done from the plain rela- 
tion contained in this statement, I received it from a Lancashire 
man. It is dated the 2dd of March, and he is giving an account 
of an undertaking to which be had been a party on the west coast 
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of Ireland. ' He had taken on perpetuity a lease on the west 
coast of Ireland.' Well, I am recommending that you should give 
facilities to men to obtain a permanent interest in the land. 
Well, he says, — * He had taken on perpetuity a lease on the west 
coast of Ireland. He had planted four of his sons there. To 
encourage habits of industry one is buying all the stockings brought 
to him to send to England ; another has purchased a hooker of 25 
tons, and is endeavouring to encourage fishing on the coast ; another 
was employing upwards of 100 labourers daily last year, but on 
account of being heavily taxed for his improvements, turned them 
off with the exception of 10 or 12. From the fourth he sends a letter 
addressed to himself, dated the 16th of March, 1849.* This is the 
account which his son gives of his proceedings in this adventure in 
a part of Ireland which we suppose to be so wild and savage that 
it is impossible to live in it with any profit or advantage. He 
says, — * The more I see, the more am I convinced that this 
country has the best prospects of any place I know of. There is 
every desideratum for the enjoyment of a contented and pros- 
perous life.' He is writing this in the midst of all the misery 
surrounding him : — * I see no reason why persons should not sup- 
port themselves entirely upon the produce of their land here. Of 
beef, mutton, pork, an almost inexhaustible supply can always be 
had. Flour, oatmeal, &c., should all come from off the farm. A 
chandler's bill should never be known, for we have already manu- 
factured more than a winter month's supply from the slender means 
we had. In fact, I think that rent, groceries, with some extras for 
clothing, &c., should be the only expenditure of a person in this 
country, when once properly settled. For the yearly sum of 5/. 
enough fuel may be obtained, even to superfluity ; and, as for 
vegetables, any plant that comes under that denomination will 
flourish here with ordinary care.* Well, contrast this man's exer- 
tions with that estate yielding 10,500/., and which, out of 100,000/. 
received, had paid only 600/. towards its permanent improve- 
ment, and then I ask which is the best means of increasing the 
agricultural prosperity of a country, — to permit an estate to be 
cultivated under a management like this man's, or to be under the 
management of the Court of Chancery ? I mentioned before the 
management of property to a certain extent by the commission to 
which I have alluded. Now, no man lias less confidence than I 
have in the economy of an undertaking on the part of a Govern- 
ment. So far from advising this commission entering upon the 
employment of unprofitable labour, I think it ought to have for its 
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main object the reverting to the principle of the biU of 1888, and 
make the workhouse a test of destitution in Ireland. I cannot 
believe that there can be any other effectual test. I have not the 
slightest confidence in a labour rate. I certainly have confidence 
in encouraging local improvement where there is productive 
labour ; but I have not the least confidence in making labour the 
test of destitution ; and I believe that if all the funds of Great 
Britain were applied to support the destitute in Ireland, upon your 
attaching labour as a condition of relief, that you would do the 
greatest mischief to Ireland ; that your test would not be effective^ 
but that there would be such an interference with the ordinary 
labour market as to involve all in one common state of destitution* 
But, seeing what difficulties you have to encounter in effecting the 
substitution of a cereal crop for the potato crop, I cannot say that 
I should be altogether against such an undertaking by way of 
setting an example of what an improved method of agriculture can 
da I am told tiiat the Lord-Lieutenant has done great good by 
encouraging the delivery of lectures on the subject. Why not do 
it on a greater scale ? Why not on a limited scale set an example 
of an improved system of management ? There are in one union 
4,000 able-bodied paupers — now, if I had 4,000 able-bodied men, 
and if I could employ them to open a road to an inaccessible part 
of the country, I think it would be better than to make them break 
stones. I admit most distinctly that there is no test you can rely 
upon except the workhouse test, but certainly I would not exclude 
altogether, supposing such a local commission as I have suggested 
were appointed, the cultivation of an estate for the purpose of 
serving as an example to the people what was the best mode of 
substituting a com for a potato crop. Some hon. gentlemen say 
they never heard of such a thing, and they ridicule the idea of 
managing estates by a Government commission. But what did 
you do in the case of the forfeited estates after the rebellion of 
1745 ? You took the whole of the forfeited estates after that re- 
bellion, and you appointed a commission for their management. 
I think that it was a cumbrous commission. Probably .their duties 
were too much for them. The members consisted of a different 
class of persons from that which I would recommend to be em-* 
ployed for the management of estates in Ireland. But the princi- 
ple of that act was a most wise one. Those estates were subject to 
heavy encumbrances. It was not a case of a simple forfeiture of 
estates, and the Crown taking unencumbered possession. The 
estates were subject to heavy mortgages and other charges. . The 
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trustees were directed to pay off the knortgages and the other bur* 
de&s ; and they were instructed to manage the estates as satisfac* 
torily as possible. The act under which this was done is the 25th 
of Qeorge 2, chap. 41. (1752), and is entitled 'An Act for 
annexing certain forfeited estates to the Crown inalienablji and for 
making satisfaction to the lawful creditors thereupon, and to esta* 
blish a method of mtoaging the same, and applying the rents and 
profits thereof to the better civilizing and improving the Highlands 
of Scotland, and preventing disorders there for the future.' That 
act provided, first, for the satisfaction of the creditors, so far onlj 
as the value of such lands. It next empowered the commissioners 
to grant leasee, and, wh^re estates comprehended whole parishes, to 
divide the same into more parishes, and grant competent provision 
to the new ministers. It also authorized the Crown to erect schools 
on the said estates for instructing joung persons in reading and writ'' 
ing, and in the several branches of agriculture and manufacture, 
and to supply schools with the materials for agriculture and manu« 
factures, and for the raising of fiax. Now, I should not at all 
object to schools being established in the west of Ireland for the 
purpose of instructing the youth in agriculture, nOr would I think 
the encouragement of the raising of flax an undesirable object. 
But the question which I am at present considering is whether 
such a commission can be instrumental in promoting the transfer** 
ence of property. I would advise no rash proceeding in this re» 
spect / see no advantage in thromng into the market an iminense 
quantiiy ofpropertif, even if it could he disposed of I think that 
the throwing of a great quantity of property simultaneously intd 
the market would inevitably have the effect of depressing the market* 
I would therefore advise the recourse to no such proceeding* But 
the question is whether such a commission would not facilitate the 
voluntary transference of property. Last year yott admitted the 
principle. You passed an act for the purpose of promoting the 
transference of encumbered estates. By that act you gave power 
to the owners of such estates to sell, and you gave power to a 
single encumbrancer to sell, with the consent of the Court of 
Chancery — you admitted the advantage of such a system as I am 
now advocating ; but what I greatly fear is that the mechanism of 
your act was so cumbrous that it will not be able to effect your 
design. Since you have decided, then, upon the principle that 
the retention of many of those estates is of no advantage to the 
owners^ that they are of no advantage to the encumbrancers, that 
they are ft pontive evil with respect to the solvent proprietors in 
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their neighbourhoood, Atid thftt thejr ftrd pr^udtoial to tlie public 
intereit, what I now reeommend yoa to consider is, whether you 
ought not still farther to facilitate the roluntarj transfer of encum* 
bored estates ; A>r I am conyineed that if you reljr upon tiie ouiki* 
broils process <tf the Court of Chanoerji you will not gite efiiscf to 
your own design." 

And now let the reader observe what tbis great statesman 
says of the Court of Chancery \ and let us ask how long after 
this the Chancery jurisdiction can remain unreformed^ and 
how inany such speeches will be required to give it its coup 
de grace. 

" I know that 1 am rendering myself liable to the charge of med* 
dling with the established rights of property — ^I know it may be said 
that improfessional men in their attempts to secure the advantaged 
of the introduction of new capital into the country are apt to dis- 
regard vested interests. But I wish to confine myself, as far ad 
possible, within the limits sanctioned by the highest equity lawyers. 
I am speaking now of the principle. It was said by the present 
Lord Chancellor (Cottenham) — and I could not name a judge 
that ever sat in the Court of Chancery of higher authority in 
matters relating to the principles of equity jurisdiction, — the Lord 
Chancellor, with respect to the principle of facilitating the trans- 
ference of Ldsh estates, said, — 

" ^Unfortunately for Ireland, the landed property there, to a large 
extent, was in a situation not only detrimental to those who had an 
interest in the land, but also most injurious to the community at 
large. A very large fportion of it was heavily encumbered by 
mortgages, charges, and other interests; so that the ostensible 
owner could hardly be said to have any estate in the land at alL 
When a man was really the owner of an estate, he had both the 
means and the motive for improving it ; but it was impossible for 
a landlord whose income arising from his landed estate was inter* 
cepted by mortgages and other charges to discharge those dutied 
which a landlord should discharge. This was a most infamoud 
state of thingd.' 

Another Lord Chancellor — an Irish Lord Chancellor (Lord 
Campbell), speaking of the tenure of Irish property, said, — 

"'Titles in Ireland were iA a most deplorable condition. In 
Ireland the registers were exceedingly bad, and instead of clearing 
up titles, and making them more certain, often involved them in 
inextricable confusion.' 
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Lord Langdale, the Master of the Rolls, said ^— 

<<<The interference in such a case as the present is of the same 
sort and character as all the other legislative interferences with 
private property for public purposes, and because this interference 
is intended to secure the payment of debts, or the performance 
of private obligation, which would not otherwise be performed, it 
is not more, but somewhat less, objectionable than the interference 
with private property and contract which is authorised by acts 
for railways, docks, or other public works.* 

Now, the principle which all those high legal authorities con- 
tend for is, that you may, without violation of any equity rule, 
promote the transference of this property. You attempted that, 
as I have said, last session, but I very much fear that the bill then 
passed will not be effectual, and my fears are confirmed by what 
was stated at the time by the Master of the Rolls', who thus pro- 
phesied with respect to the bill : — * I entertain considerable doubt 
whether the cautious provisions provided by the Commons to 
prevent sales for less than their value are not only more than are 
necessary to effect their object, but so stringent as to impair the 
efficiency of the additional process which the amendments are in- 
tended to provide,' The noble lord, you observe, speaks with the 
authority of a master. * Considering the caveats, the notices (some- 
times difficult, if not impossible to serve), the valuations, the ^ve 
years to elapse, before a perfect and unimpeachable title can be 
obtained, the liabilities for breaches of trust, and the powers given 
to redeem, it is manifest that the obstacles to sales under these pro- 
visions are very great. Perhaps they may, in their application, 
be found so great — in many cases where there is considerable 
complication — as to make the additional process impracticable, 
and to leave to him who desires to have the benefit of the act that 

» July 31. 1848. Hansard, vol 100. p. 1037. 

* Hansard, ubi sup. p. 1039. In this speech Lord Langdale made the 
following statement as to England. '* A noble lord has asked would any ono 
propose such a measure as this for England. If it were demonstrated that such 
a Bill were expedient for England, I do not say that I would venture to propose 
a Bill in the exact terras of this Bill, but I think / should venture to propose 
enactmenU still more directly and avowedly founded upon the principle of this Bill, 
and taking all just care to secure sales at proper value, proceed to sell the 
estates, with less complicated and obstructive means of precaution than are here 
provided. My Lords, I fear that the precautionary provisions contained in the 
amendment are so stringent that they derogate unnecessarily from the Intended 
efficacy of the mode of proceeding they authorise." 
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particular mode of obtaining it whicli was at first proyided by 
your lordships.' 

" What is that benefit ? Why, to go into the Court of Chancery. 
You substituted a principle which you thought was more simple, 
but which Lord Langdale thought would be so cumbrous as that 
it would not work, and would drive the unfortunate persons who 
desired to have the benefit of it to the mode originally contem- 
plated — viz., a suit in Chancery. Well, it is not for me to speak 
lightly of that benefit. I would not say a word inconsistent with 
respect for the Court of Chancery ; but when the Master of the 
Rolls says that he fears the new process will be inefiectual, and 
that parties must in the end resort to the benefit originally con- 
templated, I may be allowed at least to refer to the present Lord 
Chancellor, who presides over that court, for an account of the 
benefit which is here referred to. This, then, is the Lord Chan- 
cellor's account of it,^ — 

*^ ^ He had been himself familiar with the practice of the Court 
of Chancery for many years past, and he well knew the great 
benefits which it conferred upon the public ; but at the same time 
he would own that he would not willingly enter that court as a 
suitor, nor would he advise any of his friends to do so, if they 
could, with propriety, keep out of it.* 

^ The Lord Chancellor says, that while he is quite willing to 
enter the court as Lord Chancellor, he would be very unwilling to 
enter it as a suitor, or to recommend any of his friends to do so, 
though at the same time he is quite aware of the inestimable 
benefit which it confers upon the public. I was afraid that the 
honourable and learned gentleman (Mr. Napier), with his legal 
acuteness, was going to throw some difficulties in the way of my 
proposed facilities for the transference of land. But I was happy 
to find that he spoke like a statesman rather than a lawyer, and 
admitted that great benefit would accrue from increased facilities 
for the transference of property. But I know it might be easy for 
many lawyers to get up and demonstrate the impossibility, according 
to the Established rules of proceeding, to afford any relief in such 
cases, and I could not stand before them for a single instant. But if 
you admit the principle that it would be for the benefit of all parties 
that there should be some simple process of facilitating the trans- 
ference of estates, why are we to be deterred, by legal difficulties 
and all the chicaneries of a Court of Chancery, from effecting this 

> Hansard, ubi sup. p. 1019. 
VOL. X. C 
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great atjeet^ if it can be eoBsiBtQiitly dcme with the ruks of equity ? 
What did you do in the case of the Land Improvement Act, whe^ 
you were not afraid of the Oourt of Chancery? /Riat is one of 
the beat and simplest acts I ev^r read. \ am only astonished how 
it ever passed through the House of Commons^ — I mean as re-* 
garda the legai and equitable prineiples on whioh it is founded. 
By that ^X {%\s^ lath and 11th of Victoria, c. dd.) the Treasury 
was enabled to adyance money for the improvement of an estate^ 
and to affix a rentrcharge upon the estate for the repa3rment of the 
same. If such rent-oharge were in arrear fo;p the spaee of two 
years> the Paymaster of Civil Services might apply for an order 
for the sale of all or a competent part ei the lands so charged, and 
the Court of Chancery was authorized to direct the paymaster of 
Civil Servieea^ without any furtiier process^ writ, c»r other pro- 
ceeding to raise by sale the amount of rent<charge due at the time 
of sale, and to pay the surplus to the owner, or to the Accountant 
G^er^ 9f th^ CoiW't of 01vau€^y, for the beA^^i of parties in- 
terested.^ It ^^ prokvid^d tlMkt. the pwehaser should r^ \» Vi^und 
tp a^e toi the. s^ppji^tioft ojf the mo^ey ; ^4. that 9^ conv»ey«jftces 
exeeut^d Vy tfe^ f aynaaster sbouldi be WAdiip^ wd cpadusiyei a^di 
cw^yey ^U e^ljat^ rAg¥^ J^nd title whatapi&t^.^ Tfeat i# the w^ to^ 
solve the difficulty. Why can't youapj^ytfe^ sai?4er4iile to th^arfearsj 
pf poprrrate? The nobl<e lor^^ opposite (Lprd J.Russell) seeipas 
incl)ine4 tp. prpppsi^ th^t the ^rears of pooj^-rate op. such es^at^s 
shou^lf^ be i^emitted. I t^opje be wiU ^ot rewt theu:\. I do npt see* if 
therp haye bepjp, ai^rea,rs for the ppor-r^te fp;^ % certwi time^ upon thp» 
pstate, ^hy tlp^e es,ta,te sho^W Aot be^ tl?,oae, arrears ; a^d* if ^,ot> 
y?hy power afepuld npt be gi,yen to CQmnw,asion,er9 to sell such, portion 
of the estate a£^ would, coyer them^ and at the sa]X),e time, to giye the 
purchaser a sij?ipj[e title against qJl the. \<forld. 5y the present law 
the popr-]rate is. a prior lien on the land, ajUd, cpnsequently you, have 
a pei^fect right to reaJjUp the Jorresffa pf the rate from th/e enpum- 
brancer^ on the estate. Thejgi take i\^ cpwrse ^hich I earnestly 
recommend; invite i?,ew capitalists to undertake, the cultivatiom 
of the land. Do. not transfer the estatps frpo9. one insolveijLt pro- 
prietor to another, for if you do you will d^o no good ; but enable 
small, proprietors to co^e and^ follow the example of the Lancashire 
youjQ^ in^ I mentioned — tp, cultivate their own vegetables, to 
live uppn tli^. produce pf their ^arms, and to. write, home to tb.eir^ 
friei^ds that there ia np country in tl^e world ijchich. haa better 

* Sect. 49. 

' Sect. 50. The terms of this section might perhaps be made stronger. 
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prospects. I cannot doubt that rach a commission as I suggest 
would facilitate the amicable transfer of land-* would bring parties 
together, and convince the present owners that there was no use 
in maintaining the present state of things. I believe that those 
who have land to dispose of would find not only individuals, but 
companies^ in this metropolis disposed to follow the example of 
the great companies of London in the time of James I. I mean 
disposed less from hope of gain than of making a character, to 
invest their capital in the improvement of Ireland. These are my 
suggestions — viz., to seek the relief of the present distress by 
encouraging draining ; by opening up roads through inaccessible 
districts % by erecting piers for the accommodation of the fisheries ; 
by promoting, under sound regulations, emigration at the expense 
of the state, witiiont interfering with voluntary emigration ; above 
all, by facilitating the transfer of pi^operty from insolvent to 
solvent proprietors, and by abandcming the present ii^urious 
srysteia of giving gratuitous relief, whether in exchange for labour 
or not, and reverting gradually to the wiser principle of the act of 
1838, of applying the only effectual test — the workhouse test — as 
a proof of destitution. I can with truth say that I make these 
suggestions^ particularly as regards the transfer of property, with 
tlie utmost hesitation — being an unprofessional man. I am deeply 
s^islble of the necessity of a remedy, and I do not believe, if you 
are as convinced of ^e evil as I am, that you will be deterred 
from ai^lying a remedy by any legal technical difficulties. I at 
once siQT that I would, rather than the present state of things should 
ooatinue» see the jurisdiction of the Court of Chancery ousted 
altogether. You have done it in hundreds of cases before. I 
would not permit the title to be postponed for five years^ but would 
have a tribunal of competent men of high legal authority to decide 
the case at once.'' 

We have thought it right to make these long extracts from 
Sir Bobert Feel's speeches^ because they appear to us of the 
greatest importance in the present juncture of affairs. We 
are not sa*vain as to suppose that our own suggestions, even 
to the limited extent which they went, have had anything to 
do with the proposal thus inade; for it will be seen how much 
further the Bight Honotirable Baronet goes than we ventured 
to do, when he proposes that the amount of poor-rates shall 
be defined, and diat Government shall become the purchasers 
and HUOM^rs of laiid to a hu^ esteiit. But it would be 

c 2 
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affectation in us not to welcome speeches which bring home 
to the comprehension of all the principles which we have 
been long endeavouring, In our small way and limited circle, 
with feeble ability, to explain. Sir Robert Peel has been 
able to grasp the whole subject as a statesman, whilst we have 
simply been working at small details as lawyers: but in 
these details, we trust we may be of some service ; and we 
venture to assert that, without infringing on the rights of 
property in any unusual manner, there will be no diflSculty in 
carrying the plan proposed into execution ; that no greater 
powers than those already given by act of parliament, and 
the rules of conveyancing practice, are necessary for its com- 
plete fulfilment, having a just regard to the rights of all 
persons concerned. All. that is wanted, as it appears to us, 
is to follow the precedent of the Ulster plantations. So 
far as we" can make out by the Irish Statute Book, this was 
nearly as follows: the first act of the reign of James L, 
which recognises the title of that monarch, recites that care 
had been taken for the civil plantation of great ^* scopes" of 
land escheated in Ulster by attainder of treason, but the 
necessary powers to deal with, sell, and manage the land 
seem to have been given to commissioners by virtue of their 
commission and the royal authority, and not by act of par- 
liament; for we do not find any further reference in the 
statute book to this matter, until the tenth year of the reign 
of Charles!., in the year 1634, when an act (chap. 3. sess. 1.) 
was passed, called " An Act for confirming of letters patent 
hereafter to be passed upon his majesty's commission of gmce, 
for the remedy of defective titles," which probably relates to 
the titles made under the commission ; but a later act (chap. 3. 
sess. 3.) expressly refers to the recent plantations ^ and after 

' The preamble of this'act is certainly flattering enough. It relates ^ that 
sundry plantations have at severall times been made iu the severall counties of 
Wexford, &c. grounded as well upon ancient as recent titles of the crown declared 
as well by inquisitions or other records and evidences, upon all which divers 
patents have been passed, and that very many undertakers, and others of British 
birth, and • very many natives of best quality and condition, have been there 
planted and settled, and severall lands, tenements, and hereditaments granted 
and disposed to corporations, forts, incumbents of churches, schools, and other 
good uses, by occasion of all which very many castles, bawns, strong housesy 
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enacting that the king has in right of his crown a lawful and 
indefeasible title and estate in fee simple in the lands named 
in the letters patent, provides that all such lands shall be 
enjoyed bj the new grantees as well against the king as all 
others, free from all former rents, arrearages, profits, or mean 
rates whatsoever.^ 

These were very simple enactments, and were very effec- 

forts, and towns walled haye since been built and erected, and innumerable 
inclosures and improyements made^ and alao aeyeral tradesmen of British birth 
and manufactures have been thither brought and conducted by the undertakers, 
servitors, natives, and others, to their yery great charge and expense, willingly 
performed to the terror and discomfort of all evil disposed persons, to the 
unexpected enriching and civilizing of the said several counties and territories, 
and to' the great joy and contentment of his royal migesty and all good men, 
insomuch as by the great blessing of Almighty God^ upon his majesty's most 
gracious and successful government those places and counties which hereto- 
fore have been only disturbers to all his majesty's loving subjects of Ireland, 
and burthen, loss, dishonour, and expense of the crown of England, have now 
been enabled to yield and afford to his most excellent majesty as ample and 
beneficial aid and supply to all levies as any other proportionable parts of the 
kingdom have done.** Considering the solemnity of this document and that 
it is a bare recital of fiicts, it is entitled to great weight. 

^ As to the mode of acquiring the lands Carte is not very distinct, and pro- 
bably not very accurate, but we think he confirms our view. The lands in 
Ulster were effectually vested in the crown by escheat, and were granted by the 
crown to the undertakers under certain restrictions, stated at p. 17., and sub- 
sequently plantations were made in Leinster, and here the question of title appears 
to have been more difficult. ** The situation of these counties rendered them of 
great importance, they lying in the yery heart of the kingdom, and being natu- 
rally very strong, they afforded a safe retreat and shelter to the inhabitants who 
were mere Irish, tenacious of the Breton law and their old barbarous customs, 
dwelling in little nasty cabins in the winter, and wandering with the cattle on the 
wild and desert mountains in the summer. * * * The king saw it necessary 
to reduce them into the same order and subjection as the rest of the kingdom ; 
and, therefore, by a special commission in 1614, had empowered the Lord Deputy 
Chichester and others, to take a view of the counties and inquire into the titles 
which the crown had to them or any part of them. The estate, number, and 
condition of the inhabitants, the chieferies, claims, customs, and rents of the 
present lords, and the best way of reducing and settling them.** ** The king*s 
view in all these plantations was the security and general good of the kingdom 
and the improvements of the land thereof. He proposed to settle the lands in 
such a manner as the Irish themselves should find no grievance, but a reasonable 
satisfaction in it, and, therefore, ordered a proper provision to be made in the dis- 
tribution of lands for the widows and heirs of chiefs, for the lesser as well as 
greater claimants ; and what any of these wanted in the extent of ground which 
they possessed at t/ie longest for life was to be made up to them by the firmness of the 
title to what was regranted them and the descent of it to their heirs,** (p. 24. ) 

c 3 
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tual^ and we think we may gain a hint firom them. We have 
had too much abortive legislation already. We trust we 
shall not have another long act of parliament with an inteiv 
pretation clause which requires an interpreter. What is now 
wanted is action. Some parliamentary aid will of course 
be absolutely necessary ; but we cannot help thinking that if 
large powers^ are given to the commissioners to take the steps 
necessary in this matter, subject, perhaps, to a parliamentary 
confirmation, that this will, be the surest and safest mode 
of dealing with the question. If the jurisdiction of the 
Court of Chancery is to be effectually ousted, no appeal 
should be given to it ; and we would willingly see this juris- 
diction taken away, not only so far as the land is concerned, 
but also as to the proceeds of the land, for in this is involved 
no small part of the benefit to be derived from the measure. 
We wish the land to be set free, but we wish also that the 
present proprietors of the land, and those who claim through 
them — the wives, the widows, the children, yes, and the 
mortgagees — may receive due protection, and that the 
uttermost farthing to which they are entitled should be 
reserved for them, and should no longer be divided among 
the ofiicers and practitioners of the Irish Court of Chancery. 
The late Mr. Jacob used to call the sister Court of England 
^^ a machine for grinding all the property of England into 
three per cent, consols, and distributing it in costs,^ and 
the evil demon of this court (perhaps in both countries) 
is looking with gloating expectation at this moment on 
the deserted acres of Ireland as its own. We cannot but 
hope, however, that it will be disappointed ; nay, we register 
one other wish that the admitted inability of this Court to 
deal satisfactorily with this matter will lead to the inquiry 
how far in its present state it should be trusted with any 
other ; and that its friends in both countries will be wise in 
time, and, to preserve it from destruction, will take means 
to prevent it being perverted, as it now is in nine oases out 
of ten, into an instrument of almost unmitigated Injustice. 

* These should enable the Commissioners to deal with the question of tenant 
right. See note (A), jpo*/. 
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ARt. IL^THE LAW OF ENGLAND CONSIDERED AS 
A SCIENCE.^ 

To every thoughtfiil arid inquiring tnembef of onr prbfession 
the (^ueistion must occasionallj present itself^ — ^hat is the 
precise elevation of those studies, and the true conditiott of 
those occupations, to which, as a servtot of the law, he is 
calligd ? Hurried along the swift and bustling stream of Ufe, 
with sometimes scarcely even the opportunity to reflect, or 
the repose to deliberate, where for the moment we are, 6t 
what for the moment we fere doing, — the inquiry maybe 
unheeded, or entertained perhaps only to be suppressed, 
What is the true nature — what the actual merit, intellectual, 
moral, or social, — of that pursuit to which we are ^ting the 
best and most vigorous moments of oUr existence ? Gentle- 
men, I propose to you this evening that, for a brief space, we 
modei'ate our onward coui^se \ thati leaning on oiir oftrs to 
rfest awhile, we take a survey, eveti if it b^ but a passing and 
a hasty one, of the main features in the Iftlidscape of out? pro^ 
fessidh, which lies outstretched ott either Side^ before, and 
behind us. 

The fotm in which I propose to place before yoU the sug- 
gested itiquiry Is, whether, and to what extentj the Law of 
England may be considered a Science. 

ScienUe^ generally, has been said t6 be that d^partrnfeut 
of human knowledge which depends upon tbcJ t^easoning 
facJiilty. Hiis may not furnish an adequate 6r siiflkjieiitly 
precise description of what is a science^ or of What may be 
classed among the sciences ; but I submit that what engages, 
systcmaticjdly or riedessarily, the faculty whbse office it 
is to compare, combine, distinguish, and divide, constitutes 
sciena^i 

' Thk anidl« ti tile Sub^tHtlce of a teetiire deltverfed by W. D. Ler^^is, Esq., 
aft the eommeiioefiient of last Michaelmas tenti, in Gray's Inn Ha]U It is given 
to the public in this mode at the request of the conductors of this work. — Ed. 

c 4 
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N0W5 in proceeding to consider whether onr~ system of kw 
is a science, and to that end, what is a science, we may first 
inquire^ in what respects, or in what sense, the kw is not a 
science. And with this view let us gknce at the systems or 
philosophies which haye an undisputed title to the name of 
sdence. 

Of the branches of knowledge comprehended in the idea 
of a science, the first to be mentioned is that which ex- 
ercises the reasoning faculty with the exactness of demon- 
stration* Mathematical or geometrical investigation, in its 
pure unmixed form, is certain and finaL The truths which 
it establishes are based partly upon axioms and partly upon 
hypotheses, to the deductions from which the mind in- 
evitably assents, and of which there can be neither reversal 
nor variation. Reason holds here undisputed sway. She 
establishes the premiss as an axiom, and she works out the 
conclusion. The process is pure, perfect, unmixed science. 
True, some parts of the definitions of geometry (as Mr. Mill 
has pointed out) are fictitious and assumed, if considered with 
reference to outward experience and real objects, but, attend- 
ing only to the geometrical properties of the object, the 
reasonings of the science are necessary truth. 

Other branches of knowledge concern the laws of the 
material universe, — the organisation and properties of matter, 
— the physical rektions of things. In reference to all and 
each of these, there are certain ultimate phenomena, known 
by unerring observation, by which we reason from individual 
facts into generalisations and theories. ^^ The purpose of 
these, throughout all their provinces, is to answer the ques- 
tion, what isf^ (Mackintosh^', and *< their sureness and sta- 
bility " are guaranteed by what Chalmers well terms *' the 
constancy of nature." The final causes are absolute and 
unchangeable, with which astronomy, geology, meteorology, 
chemistry, and the like, are concerned ; the generalisations 
which result from an investigation of the facts of the system, 
are certain, and the conclusions of the reasoning faculty are 
sure. These we call natural and physical sciences ; and they 
are also to a considerable extent mathematical or exact 
sciences 5 because, though not purely demonstrative, they are 
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mixedly so, and tbe causes of their phenomena may, in most 
cases, be completely assigned. 

Next in intellectual dignity is Theological Science. In this 
there are certain final absolute facts, from which reasoning 
evolyes the doctrines of religion. Whether we speak of 
natural or of revealed theology, this is alike true ; though the 
phenomena in the respective systems are partially different 
This science ^^ instructs mankind in the moral system of the 
world : that it is the work of an infinitely perfect Being, and 
under His government ; that virtue is His law, and that He 
will finally judge mankind in righteousness, and render to all 
according to their works in a future state." It tells us, too, 
that Christianity is " a revelation of a particular dispensation 
of Providence for the recovery and salvation of mankind." 
(Butler.) What does reason accomplish here ? Beason first 
establishes the facts, and reason next educes and works out 
the theories which flow from them. We do not say, or, 
at least, do not feel obliged to say (for some imdoubtedly 
think so), that the reasoning may here be carried to the ex- 
tent of demonstration ; but the point concerning this science 
material in our present inquiry is, that the doctrines and 
precepts of religion are, in essence, certain and unvarying. 
Conclusions from immutable phenomena, they are themselves 
immutable. 

Much resembling Theology is that of which I next speak. 
Ethical Science^ and here, clearly, we part company with 
mathematics. We do not say of moral philosophy that its 
conclusions admit of demonstration. It is concerned about 
tbe rightness and wrongness of actions and of feelings, about 
duties, about rights and obligations, and so forth. It com- 
prehends the vast domains of jurisprudence and political 
philosophy. The precepts which it delivers on these subjects 
are solely the results of reasoning built upon the phenomena 
of our moral being. Those phenomena are ultimate laws in 
our existence — they are its conditions, internal and external ; 
and therefore the conclusions of morality are jfixed. They do 
not waver, and are not liable to change. Some, indeed, of 
those conclusions are, in their own nature^ indeterminate^ with 
reference to the manner and conditions of their operation ; 
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that 18) the obligation of the principle is imperfect in i^eepeot 
of the indeterminateness of the principle itself^ But the 
science is still an enduring, unchanging science, in the doc- 
trines which it holds forth, and the theories which it pro- 
pounds. It has been well said, that <' wherever we look in 
this world of thought and action with which man is most 
concerned, we find all things bound together bj a network of 
moral connections; " that in this system there are ^^ axioms or 
postulates on which the whole fabric of the reasoning rests ; " 
or, rather, ^^ principles which, on a calm and thoughtfbl con- 
sideration, are seen by all men to be true/' {fVhewelL) Or 
the matter may be differently represented by saying, with the 
same writer, that the ^^fundamental elements of morality are 
facts of which we are conscious ; " these faets being, indif- 
ferently, both general truths, and the external impressions 
derived by the exercise of consciousness and the senses. 

And so of Phsychohgjf, or Metaphysics, or, in other words, 
intellectual and mental science. This is that theory of the 
understanding in which may be said to be lodged the first 
principles of every science ; in which " every branch of 
knowledge has its root : " and this is that mental philosophy 
or analysis by which we '^ trace, in their various forms^ the 
phenomena of mind," {Brown) ; and " on which arise the 
august and sacred landmarks that stand conspicuous along the 
frontier between Right and Wrong**' {Mackintosh.) Its 
ultimate law is consciousness, and the media of that otm^ 
sciousness are reflection and perception ; aiid the whole pro- 
cess by which the laws of our mental constitution and opera- 
tion are evolved, is reasoning from the indubitable and 
unchanging phenomena presented in its final lawi In its 
constitution it is science, and in its nature and essence it ia 
fixed science. 

And, Once more, the science of Economics, or Political 
Economy, is a philosophy, though wrapped in an unfortunate 
etymology, whose theories are based upon certain invariable 
relations of political societies or states. It promulgated doo- 
trines founded upon facts. Those facts are what necessarily 
arise out of the state of existence called society,* as opposed to 
the state of nature. And hence it advances conclusions, nkany 
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of whidi 9XQ of perpetual obligaticm, not liable to any flaotna- 
tion, eyen as society itself is become a necessary^ and not a 
fluctuating institution of humanity* Some of the doctrines 
of this philosophy are^ like some of the precepts of morality^ 
contingent and imperfect in thdr own nature and operation) 
and, consequently, also in their obligation ; but not any the 
less on this account are the theories of Political Economy final 
and unyarying theories. They are <*the true principles of 
national subsistence and wealth, which everywhere govern 
that important part of the movements of the social machine." 
{Mackintosh.) 

Now, having taken this glance at one or two of the oharac-^ 
teristics of the mathematical, the theological, the ethical, and 
the economical sciences, we shall easily see in what sense, or 
in what respect, a system of positive law like ours is not a 
sdence. I am, of course, speaking of English jurisprudence, 
and not of jurisprudence in the abstract ; for that is compre- 
hended in moral philosophy. We will assume, for the mo- 
ment, that some portion of a system, or of the foundations of 
a system, of positive law, may, by possibility, possess or be 
attended with the attribute, the element, of fixity in its first 
principles. Can it, with the benefit of even this Assumption, 
be deffignated a science, in the same sense in which we speak 
of the other philosophies as sdences? Certainly, the time 
has been when some such view has been propounded. For it 
has been said, that ** all laws that are just and prudent ought 
to be viewed as radii and effluxes irom the Eternal Wisdom, 
having their exemplar cause and bright idea in God himself. 
The immediate author of these is human reason exalted and 
purified by learning and experience, and enlightened by the 
Divine Spirit. Attempts may be made, without danger, to 
discover how the vast multitude of oases that follies, or pas- 
cdons, or necessities of men have obliged us to be acquainted 
with, are all accountable and reducible to some few theses, 
which, being prime emanations and grand maxims of reason, 
govern and resolve the subordinate miscellany of queries, and 
may serre for a clue and conduct through the labyrinth of 
that perplexed variety."* {Wingate.) 
Is there, I ask, a body of fandamental architectonical prin* 
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ciples of universal application which we can fairly assert to 
regulate and pervade our system of law as a whole ? Do we de- 
rive the rules of English Law as conclusions from some known 
principles, or determinate theories in philosophy, by the pro- 
cess of ratiocination and mental evolution ? Do morals, reli-^ 
gion, and economics supply us with the arcana of our system? 
the foundations of our whole theory ? 

Now, it will be observed, that if our law is based upon a 
set of final dogmas ruling and pervading it as a whole, they 
must be principles gathered from some one or more of these 
three sciences. They must be either ethical, theological, or 
economical. For, what is Law ? Law is essentially an objec-^ 
tive theory ; not objective only^ but objective certainly. Be- 
yond the province of moral science in determining questions 
of political, social, and private duty^ and religious science in 
guarding and providing for those reverential observances 
which flow from the relation of a people to their Maker, and 
economical science, in adjusting the material interests of a 
nation, — I say, beyond the limits of these domains, there is 
nothing in which law can engage itself. It must be either 
impotent or aimless, if the provisions of the law do not tei^ 
minate in results akin to these. Can we conceive a system 
of law wholly subjective? A law founded, e.g.^ upon the 
theories of logic or of grammar? Again, can we conceive a 
theory of law so utterly mistaken as to be derived from prin- 
ciples in physical or natural science ? in astronomy, meteor- 
ology, botany, or chemistry? And, once more, can we 
apprehend such a thing as a body of law based upon metaphy^ 
sical doctrines, whether axioms or speculations merely? — a 
system issuing forth from the abstract subtleties of m^tal 
science ? We cannot realise all or any of this. 

Then, we return to the inquiry, — are there any ultimate 
phenomena in our body of law derived from the philosophies 
of morals, religion, and political economy, or any of them? 
I think it clear that there are not. I might establish this by 
entering into an inquiry to show that there are many rules in 
our law that not only do not flow from, but are opposed to 
anything which would be admitted by the principles of the 
sciences to which I have referred. For example, under what 
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head of ethics should we bring such a rule as this : a man 
expresses unambiguously his meaning to give the entire pro- 
perty in a certain thing to another ; but there is some defect 
(arising fiiom the technical policy of former times) in the 
form of his declaring that meaning, or^ rather, I would say, 
in the form of the language by which he indicates the inten- 
tion; and, because of that defect — that informality — the 
intended donee does not lake the thing, or he does not tako 
the whole property in it. And if it be not referrible to 
any moral standard, is it supported by any economical prin- 
ciple ? None, certainly, that I am aware of. Again, take 
the case of a man being indebted justly to two persons ; to the 
one by a writing sealed, and to the other by a writing not 
sealed; and, upon the death of the debtor, because there is 
not enough to pay both, the creditor with the writing un- 
sealed may, in certain cases, receive nothing. To what prin- 
ciples, either of morals, religion, or economics, is this to be 
referred ? A tenant for life suffers houses to fall and buildings 
to decay for want of due reparation, and afterwards dies ; the 
person who succeeds as remainder-man is not permitted (with 
a very limited exception) to make the estate of his predecessor 
liable for the loss which he has brought upon the other. 
Under what dogma would this be comprehended? The 
power of one man, again, who is in possession of a limited 
interest, wrongfully to put an end to the future interest of 
another, in the same thing, by a destructive assurance — 
under what head would this fall ? 

But a better mode of answering our question is to come 
at once to the fact If there be any final principles of ab- 
stract philosophy upon which the provisions of our law rest, 
what are they ? Now, there is no question but that, in a 
certain general way, many important leading doctrines of 
morality and economics have often been adduced in support 
of conclusions of law. Thus we are told, 1. no one can 
transfer more to another than he has himself; 2. a power 
derived cannot be greater than the primitive or original 
power from which it is derived ; 3. contracts must be deter- 
mined or dissolved in the same manner that they were made ; 
4. he who claims paramount a thing shall neither take benefit 
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nop hurt by it ; 6. construction is to be made according to 
the subject matter ; 6. he who cannot perform the eifect or 
consequence of a thing shall not have the thing itself; 7. the 
attempt is not material unless the effect follows ; 8. the law 
does not make useless commands ; 9. what is tacitly undeiv 
stood is not to be considered wanting ; 10. personal daima 
die with the person; 11. things inure diversely according to 
the diversity of the time ; 12, what is prior in time is stronger 
in right ; 13. in what a man is delinquent in that he is to be 
punished ; 14. strangers that are neither parties nor privies 
are to be favored ; 15. a thing transacted between some 
individuals ought not to hurt» though it may sometimes profit, 
others; 16. no one is punished for another's fault; 17. the 
law favoureth things done in another's right; 18. nothing is 
to be void which by possibility may be made good ; 19. a false 
description does not render the gift inoperative ; 20. that is 
certain which may be rendered so ; 21. the law r^ards more 
the acts of God and of the law than those of the party ; 
22. when several remedies are given^ the party who has them 
may elect which he will use ; 23. consent takes away error ; 
24. no injury is done to a party who consents ; 25. concerning 
the dead nothing but what is good is to be presumed ; 26. it 
is the interest of the state that the Courts should be ready 
and skilful in the administration of justice; 27. private agree<- 
ments shall not contravene the public or general law ; 28. none 
shall take advantage of his own wrong ; 29. the law does not 
require a man to do that which is impossible; 30. prescript 
tion does not run against a party who is unable to act; 
31. fraud cannot be conjoined with right; 32. when anything 
is prohibited, it is prohiHted indirectly as well as directly ; 
33. deceit may be known as indulging in general terms^ and 
avoiding particulars ; 34. the law does not require a man to 
'show that which makes against him; 35. none shall take 
exception to an act which has operated to his own advantage; 
36. the laws assist the watchful and not the negligent ; 37. it 
is idle to do a thing in a circuitous way when it may be 
accomplished more directly ; 38. no difference or change shall 
be made pending a suit ; 39. a general rule is to be restrained 
when it operates mischievously ; 40. no one is to be punished 
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twice for the saine fkult; 41. the laws are adapted to things 
as they more commonly happen; 42. every act is kwful 
Avhen it stands indifferent, whether it be lawful or not; 
43. under pretext of what is lawful, an illegality ought not 
to be admitted ; 44. the law favours commerce ; 45. common 
error makes law ; 46. the law will not presume the com- 
mission of a crime; 47. distant transactions may be pre* 
sumed to have been rightly and orderly performed. 

Now, doubtless, this is an imposing array of general prin- 
ciples, the counterparts of many of which we may trace in 
the regions of morals and economics. But in what sense do 
they enter into the theory of English Law ? Are they doc* 
trines which, of their own proper force, decide every case 
that falls within them ? Are they of direct imperative ap* 
plication ? If this be not their character, it avi^ls nothing 
to the present point t<r know that these are principles (form- 
^ iBg part of universal m(»rality, or religion, or political economy) 
which frequently receive appKcatian in our law. The prin-i 
cipl^ may be introduced as a prop to support particular con«< 
elusions in the English Law ; nay, it may, even frequently, 
have been used as the main or the only reason fbr the con- 
elusion ad(^ted. But what is needed, in order to satisfy the 
present inquiry,- is to show that, by force of these doctrines 
or principles alone, the law decides in cases which fall within 
the terms ^ them, -^ that the principle would have just the 
same weight in determining a doubt in the English Law as 
would belong to it in the investigation of a point in abstract 
I^losophy« The propositions are nothing, except as effectual 
operative bases upon which the system of law acts ; and, if 
oases can occur in which the principle, standing alone>, would 
fiedl to decide the point at issue, — still more if there should 
be cases in which it would be utterly improper to import the 
g^i^ial principle into the investigation, — then it must be 
clear that, as iBnal absolute causes of legal doctrine, these 
theories are wanting, and must be discarded. Now, is not 
such the actual state of the case ? It is perfectly notorious 
to all of us that the practical eflScacy of these princijdes is 
cKrected, controlled, and interfered with by the concurrence of 
various tedmieal and artificial rules, extrinsic to the doctrine> 
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and yet of imperative application. And again, it is well known 
that the shape or tendency of the doctrine does not, at this 
day, depend upon its own terms and spirit alone, but like- 
wise upon the course of previous interpretations and decisions 
(whether agreeable to the spirit of the doctrine or not), and 
their general eflfect ; so that a case which would be within 
the operation of the doctrine, were there nothing to inter- 
cept its application, is excluded from it, just because there is 
such an impediment. If we take (by way of illustration) one 
or two of the maxims which I have just now detailed, we 
shall at once acknowledge the truth of this remark: — "No 
man •'can transfer more to another than he has himself." 
This rule would be utterly incompatible with the doctrine 
that, by feoffment, fine, or recovery, a man should be able to 
acquire or pass an estate by wrong ; and yet that doctrine 
has long been a very prominent and familiar point in the 
English Law. And so, again, the rule that ^^ a false descrip* 
tion does not render the gift inoperative," does not take effect, 
unless it be first found that the falsa demonsiratio is super- 
added to something which, without it, would be technically 
certain. This limitation of the doctrine is, first, introduced 
by the decisions of our Courts ; and then, engrafted upon this, 
there is a long series of binding authorities^ which must be 
regarded in determining whether, in the particular case, there 
is the requisite certainty ^ with a false description merely ; or 
whether, on the contrary, the whole is, in its essential parts, 
uncertain. So, lastly, the maxim that " prescription does not 
run against a party who is unable to act," is subject to an 
exception so extensive that it nearly destroys altogether the 
integrity of the doctrine as a general rule ; for if time have 
once begun to run against the claim, the fact that a party 
under disability succeeds to the claim, — or even that, for a 
considerable period, there is no person at all to succeed to 
and enforce it, — does not arrest the progress of the statutory 
limitation. Adverting to this, the rule itself is not. only 
not invariably followed, but is, in such cases, directly con- 
travened. 

Then it seems that the relation of these general principles 
of science to the provisions of our own law is merely and 
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simply this : — A variety of separate individual cases exist, in 
which the general principle may be considered to be exhi- 
bited: the individuals are embraced by the terms of the 
generalisation; but It does not, therefore, follow that the 
generalisation itself belongs to our system of law. It is 
illogical to generalise, and then search for as many particulars 
as we can find to support the theory. It Is almost an inevi- 
table consequence of pursuing such a method, that the gene- 
ralisation will not keep close to the Individuals which support 
it, but, on the contrary, will prove far broader and widen 
And 80 it has, in fact, happened In this instance. Accord- 
^J^gly* there are few, at the present day, to contend that 
the English Law sets out with any general theories of moral 
and economical science, as the fundamentals of Its system, 
from which every thing else is to be deduced. 

But, once more, is there not still another consideration 
which, independently of those I have been adverting to, settles 
conclusively that our system cannot be likened to the abstract 
sciences ? Every doctrine or proposition in those sciences is 
a principle formed by reasoning and proveabk by reasoning. 
But there is, almost necessarily, in a system of local juris- 
prudence, much of positive and arbitrary matter, for which 
no place Is found in .the generalisations of its doctrine. There 
are various rules for Individual cases, which do not range into 
classes, and cannot be made to subserve a principle, without 
danger to the Integrity either of the principle or of the Indi- 
Tidual case. How should we range the rule, that the after- 
acquired property of a bankrupt is free from the debts prove- 
able under the fiat, but that the after-acquired property of a 
discharged Insolvent debtor remains subject to execution in 
respect of the debts owing at the time of his insolvency ? or, 
how the rule, that, in regard to one class of insolvencies, the 
future estate of the insolvent vests in his assignee ; but, in 
regard to others, is liable to execution upon a judgment only f 

Sufficient, then, has been said to show that. In one very 
material particular, the abstract sciences differ from our 
system of law; and, indeed. It might with safety be added, 
from all local and provincial systems of law. But there is 
yet another consideration which still more forcibly leads to a 
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similar result^ and which^ in the preceding remarks, I have 
assumed in favor of the opposite theory. The law of Eng- 
land does not — and no system of positive law can — possess 
the immutable phenomena which distinguish theology, ethics, 
and economy. Granted (for the moment) that our law has 
adopted for itself all the determinate principles of these 
sciences, — or, at least, of morals and economics, — and 
granted that it has constructed all its minor rules fis deduc- 
tions and conclusions from those larger principles ; — it would, 
nevertheless, still be a system as far removed as ever from 
the conditions of 2^. fixed science* For it is of the essence of a 
system of positive law to be changeable ; and it is but an 
accident of its character as such, when it recognises perma- 
nently, as its ultimate principles, the conclusions of universal 
philosophy. Relatively to the body of law in which they are 
incorporated, such conclusians are not necessary or ^ed^ but 
merely positive truths. ^^ Constancy of causation," s^ys 
Mr, Mill, " is the foundation of every scientific theory." 
And again: *^Any facts are fitted, in themselves, to be a 
subject of science, which follow one another according to 
constant laws." 

Then, we now proceed a step further in the 'inquiry, and 
ask whether the law be a science in any respect, objectively. 
It is not an exacty it is not a fixed science ; is it one in any 
respect relatively to its purposes^ or to external life f Now 
I have already observed that there are but three ranges in 
respect of which it is possible the law can be an objective 
science, — theology, ethics, and economics. All the purposes 
of a positive system of law — all the external matters to 
which it relates and with which it deals — are embraced by 
one or another of those sciences. Is it, then, in any sense, a 
moral, a religious, or a material science ? It may answer this 
description in one of two senses, or it may answer it in none. 
It may be either the science of religion, of ethics, and of eco- 
nomy, enacted ipto law as a whole; or it may be the applica- 
tion of a selection of the more prominent or practical principles 
and doctrines of those philosophies. Now, there are insuper- 
able impediments to the conclusion that English Law — oi^ 
indeed, any other system of positive law — can, \sk wy caae, 
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be itself deemed the general scienee or philosophy whose 
priociplea it adopts. For, first, if that philosophy were 
placed, bodily and entire, in the system of local law, it would 
not, therefore, entitle that local law to the designation of the 
original science. The science is one and entire; and, if 
adopted in a positive system of law, the philosophy adopted 
is JQst as much the philosophy of the abstract science as it 
was before such adoption ; and it is not the law which can be 
called the science of morals, &c. And, again, as a part of 
the local system, the philosophy would be changeabky and 
would inevitably be changed; and this is opposed to the 
essential attributes of those fized sciences of which we are 
speaking. But, further, we may take it as an ascertained 
fact, that there is not such an optimism in onr law, or any 
other positive system, as is implied in the conjecture that the 
entire printdples of the three sciences in question, or of any 
one department of them, are embodied in the system. To 
take the narrowest range, will any positive jurisprudence be 
found to embody, in their pnre and imadulterated form, all 
the leading rules of moral justice ? And, lastly, there are 
certain prinoiplea in ethical science, which, if they were even 
attempted to be enforced by the sanctions of law, wonld at 
once, and by virtue of that very attempt, cease to have any 
consistent place in the science, because its enforcement as law 
would be uncongenial with the very constitution and condi* 
tions of the theory. Such are most of the duties of imperfect 
obligation which occnpy so conspicuous a place in the specu- 
lations of moral philosophy. And the like may be remarked 
of some points in the theory o£ political economy, though not, 
perhaps, to Jlite same ext^xt. 

Now, I have dwelt thus at length upon the question whether 
Law is a -necessary branch or representative of any abstract 
science, from the consideration that, upon this very point, 
claims have been advanced, even by moralists, on behalf of 
positive law, which appear, to my humble apprehension, un- 
sound and dangerous. They do not, indeed, make their 
moral system, or their deductions from it, depend upon the 
sanctions of Law ; but they sometimes treat Law as the true 
and viailde representative of their morality. They define the 
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points of moral doctrine by the kindred conceptions which 
they find in the repositories of provincial jurisprudence : or, 
if they do not attempt this, yet they profess to assign to Law 
the functions and the sanctity of their moral system, in a 
manner implying that the rules of Law are necessarily accu- 
rate exponents of the immutable decrees of morality. They 
concede to the doctrines of Law a share in the same sanctions 
which establish the rules of their own ethics. Thus, Dr. 
Whewell has said, " Law is a portion of morality :" " Law 
is a portion of the letter ; morality is the whole of the spirit : " 
and, in other places^ he has spoken of " Law, the more defined 
form of justice;" of the laws of prosperous states, which we 
are to " accept and adopt as fundamental principles of uni- 
versal morality : " and, in consistency with these expressions, 
the whole structure of his system of morality is conceived 
upon the principle of assigning to the positive law of states 
a special and separate function, as constituting the basis — 
being the " skeleton," the " guide-post" — of morality. But 
the incongruity of such an arrangement is evidently felt by 
the professor himself; for, in the first place, he is obliged to 
draw a distinction between the conceptions and the defini- 
tions of moral rights ; and then he admits that, in respect of 
these conceptions being difierently defined in different com- 
munities, ^' the rules of morality may differ." And then the 
language which he uses to express the office of Law, is, ** That 
which is legally fixed is also intended to be morally right: 
Jus has for its object to conform to the idea of justice : " ^^ Law 
must always attempt to conform to morality." Again : " Men 
change their rules with the view of making them more nearly 
conformable to the supreme rule of human action: they 
endeavour to determine rights more rightly; to make laws 
more just." And again : " The law may be altered by the 
progress of time, and by the improved moralitt/ of the legis- 
lative body." Now I conceive, with the greatest respect for 
so superior an intellect, that if it be necessary thus to qualify 
the terms in which the moral relations of positive law are 
depicted, there must be error in attributing to local jurispru- 
dence any place in the scientific deductions of a moral system. 
The professor has himself found it necessary to encumber the 
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theory with limitations which appear to deprive it altogether 
of Bignificance. He ia compelled to answer the objection that 
his system adopts so much of actual law, that it must in some 
measure be affected by the variableness and vagueness of that 
material^ and must fall far below its own pretensions to exact 
reasoning. For this purpose, we are told that laws are 
taken not as authorities, but " as examples of moral doc- 
trines." But, still more remarkably, there is the concession 
that we are not to accept, as guides in our morality, the laws 
.and customs of uncultured nations : *^ We are not to frame our 
moral scheme so as to include such decrees." But what remains 
of the theory after qualifications such as these ? And see what 
a powerful objection is furnished by the facts of our own legal 
history ; which, be it observed, is one of the two selected by 
Dr. Whewell as exponents of moral science. Are there not 
several branches of our jurisprudence, directly relating to 
subjects of moral doctrine, in which the rules of English Law 
have, in the course of time, undergone not change only, but 
absolute reversal? Wagers were, until recently, perfectly 
legal, with a few limited exceptions : they are now prohibited. 
Gaming was prohibited in the reign of Charles 11., and it 
continued so (with some exceptions, chiefly in favor of 
horse-races) until the present reign, in which the prohibition 
has bee^ removed. Usury was in all cases illegal under a 
statute of Anne : the present reign has abolished this restric- 
tion as to all contracts not comprising real estate. A bene- 
ficed clergyman's trading contract was illegal and void until 
the passing of a late statute, which, while it prohibits the 
trading, makes the contract enforceable. The charging of a 
clergyman's benefice was illegal under a statute of Elizabeth : 
for nearly twenty years that statute was repealed, and the 
benefice accordingly might be charged; but the prohibition 
was afterwards renewed, and it still continues. Now, I ven- 
ture to ask, is the law of England the exponent of the the- 
ories of morality upon these important moral questions ? 
Can any moral system be said to include its decrees on these 
subjects? If so, how is the conclusion reconciled with the 
immutability of ethical truth ? 
But, dthough we cannot claim for Law a right to arrogate 
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to itself the title or the consideration which belongs to the 
ethical or the other sciences, we must yet ^ve its dae weight 
to the fact, that the very same phenomena about which those 
philosophies are conversant, are the materials which give 
being and operation to Law. Law is the rule of mvil govern- 
ment ; and civil government is concerned with the moral, the 
religious, and the material interests of the people governed. 
Hence, it necessarily follows, that propositions of some sort 
will emanate from this law, concerning the subjects of those 
philosophies of which we are speaking. And the question is, 
whether our cum law deserves, relatively to these topics, the 
designation of a science. Is it, in short, an objective science ? 
Now it must be perfectly plain, that if, in its internal struc* 
ture, our law do not exhibit the essential conditions or 
features of a science, it cannot be deemed one for any pur« 
pose. I shall presently state more explicitly how, as I think, 
the scientific character of the system is determined. And we 
shall, I trust, agree that it is determined affirmatively when 
we find that, in the main, the system is not made up of a 
number of arbitrary propositions designed for particular cases, 
but by reasoning and analogy from general principles com- 
prehending many individual cases. Unless the Law be a 
science in this respect, it cannot be so in any other. -But 
the converse of the proposition is not true ; for it may, to a 
considerable extent, reach the dignity of a science in its 
structure, and yet fail to exhibit itself in that character in 
its external relations. In order that |t be a science objectively^ 
it must, in those provisions whi<&h it promulgates in respect 
to the moral and other interests of the people, exhibit the 
same qualities which make it a science subjectively. The 
Law may contain within its inner circle, most excellent logic 
and large and well ordered rules for the guidance of judicial 
discretion and the like, and yet the docfoines or propositions 
which it puts forth touching the concerns of society, may be 
so narrow and special — so minutely individualised,— so un- 
reasoning and arbitrary, — that, in its external aspect, it will 
not deserve to be characterised as a science. Or, again, the 
Law may condescend, to some extent, to generalise its theories 
and yet the generalisations may be so few and irregular that 



conndered as a Scienee. 89 

the account to be taken of them in the estimate of the whde, 
may be inadequate to impart to it the general character of a 
science. 

For the present, then, we will assume that the English 
Law contains withm itself a scientific constitution; and 
upon that assumption proceed to inquire how far it is ex- 
hibited outwardly in relation to morals, religion, and eco- 
nomics. Now, it is the especial function of a system of 
positive law to frame particular definitions, to be applied 
to the purposes of civil life, of the abstract conceptions of 
mond and economical science. Law is to reduce to specific 
application the theories of those philosophies which are or 
ought to be the standard for its decrees. There is an an- 
tecedent presumption, therefore, that the law of a state so 
well ordered as our own, will be found to contain a consider- 
able number of rules embodying the pure and wholesome 
principles of universal philosophy. Let us proceed to inquire 
how far this presumption is verified. Now, we have already 
seen that the English Law recognises, to a great extent, the 
influence of salutary general principles imported from abstract 
science. We have concluded that, in ofte respect, those prin- 
ciples do not give to the law any other character than that 
which would attach to it without them; that, viz. of a 
pontive, as distinguished from 9, fixed science. But the fact 
of such a body of principles existing in our system, is not 
unimportant to the question which we are now entertaining. 
True, they are exposed to the remark (which I have already 
made), ef not being invariably accurate generalisations of the 
particulklta which they comprehend. But they are abundantly 
sufficient (after making every deduction) to show that many 
important conclusions of general philosophy. In both ethics 
and economics, form principles and precepts of our law. 

There is, however, yet stronger evidence forthcoming to 
the same effect. Let me first advert to some leading doc- 
trines of our law bearing upon moral questions. And I would 
here repeat an observation already made, that in alluding to 
the science of morals, I speak of it in its twofold division, as 
the philosophy of private and of political duty (the latter 
branch being more popularly termed " politics"). 

Among the principles of our law addressed to points in 
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morality^ besides those before detailed, vou will doubtless 
recognise the following : — Provision for future illicit coha- 
bitation is void. Provision for future or causeless separation 
of man and wife, is void. Bequests to children take effect in 
favoiir of legitimate issue only, A composition of a public 
offence by a private bargain, is void. A contract made with 
a person under duress or threats, or of insufHcient discretion, 
is not to be enforced. The sale of public offices, or private 
bargains incumbering official income, are void. Contracts 
for effecting, directly or indirectly, any end prohibited by 
law, are void. An appointment to a public office of a person 
disqualified by interest, is void. A contract involving or 
leading to the commission of crime, is void. A contract 
creating a direct interest inconsistent with the subject's duties 
of allegiance, is void. A contract necessarily leading to in- 
decency of evidence, is void. A contract wantonly affecting 
the peace or domestic feelings of individuals and families, is 
void. A contract speculating, upon the result of pending 
legal proceedings, made between parties who may be con- 
nected with those proceedings, is void. A contract by a 
public servant, giving him a direct interest in the misper- 
formance of his duties, is void. A contract made by a legal 
officer in considei-ation of his releasing a person from an 
illegal or unauthorised arrest, is void. A contract to in- 
demnify against the consequences of doing an illegal act, is 
void. A contract between two in fraud of either, or in fraud 
of a third, is void. Voluntary settlements in fraud of cre- 
ditors, are void. Wagers are in general illegal. The electors 
are not to be overawed by the presence of the military dur- 
ing an election. Persons chained with offences are presumed 
to be innocent until found guilty. And, finally, regard is 
had to the dictates of natural justice before recognising the 
legal proceedings of other countries, and in the determination 
of every case not specifically provided for by the laws of our 
own. 

Besides these doctrines, I might enter upon a delineation 
of the principles of our grand and comprehensive system of. 
equity^ nearly the whole of which has a direct bearing upon 
the principles of ethics. Its doctrines of trusts, of specific 
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perfoimance, of notice, of injunctionB, of acqiiieMeneej of 
laches, of election, of eatisfaction, of hard bai^ains, of undue 
influence, and bo forth, connect a great portion of our juriis- 
prudence with the enduring principles of moral sdencc. 

Again, we have economical rules, from which the following 
are only a small selection: — Contracts and provisions in 
undue restraint of trade, are void ; contracts establishing or 
extending monopolies not expressly authorised, are void; 
contracts and provisions in undue restnunt of marriage, are 
Yoid; bai^ins for loans at an excessive rate of interest are 
usurious and void; insurances without interest in the assured, 
are void ; purchases of rights of action, to be realised only 
by litigation, are void ; the unauthorised pretension to cor- 
porate functions and powers is a nuisance and ill^al ; a con- 
tract involving the discovery of public affairs by officers of 
the crown, is void ; the raising money by the sale of life 
annuities is declared pernicious, and checked; the iree 
alienation of property is secured by four branches of our law 
of vast consequence and magnitude, namely, the rule against 
perpetuities, the barring of entails by recovery, &c., the laws 
against mortmain, and the statutes of limitation of actions. 

And what shall I say of the provisions of our law in respect 
to religion f 

They are such as these :—* Blasphemy is punishable; a 
law contrary to the Divine law cannot be enforced; Chris- 
tianity is part of the law ; the institutions of religion must 
not be vilified or profaned ; property in irreligious publica- 
tions is not recognised ; charges upon an incumbent's benefice 
are illegal; the Sabbath is a sacred non-juridical season; 
contracts upon the Sabbath in the way of ordinaiy trade are 
void ; general bonds of resignation and other simoniacal 
engagements are void; superstitious uses are void; the 
clerical function is entitled to various privileges and exemp- 
tions, and subject to many disabilities in respect of its alliance 
to reli^on ; provision is made and legally enforceable for the 
maintenance of religious worship; dispositions for purposes 
or under circumstances involving a violation of religion, are 
void. 

Now, after the foregoing enumeration, the proposition is. 
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I conceive^ established, that there is an intimate alliance be- 
tween the doctrines of our law and the deductions of universal 
philosophy. And I conceiye, further, that the doctrines in 
respect of which this alliance exists, are precisely of that 
character which is required to show that, so far as that con- 
nection extends, our system is a science; and I conceive also 
that the principles in question are neither so few nor so 
irregular as to prejudice this conclusion. 

Assuming, then, (as I have already said) that the result of 
the inquiry y^f to be made will prove our system to be scientific 
(on the whole) internally and subjectively^ the opinion which I 
should form of the Law of England, in its objective relations, is, 
that it would well deserve to be characterised a science of po- 
sitive ethics and positive political economy ; or, using other 
words, we may represent the Law of England to be (upon the 
assumption already made) a positive science ancillary to the 
abstract sciences of moral and economical philosophy. For, 
indeed, this is the true end of Law. Law waits upon these 
philosophies as their handmaid. Without the assistance which 
she offers, their theories are comparatively lifeless and unser- 
viceable. It is their very nature and end to provide supplies 
beforehand for the appliances of Law ; and that end is not 
met — but rather that nature is falsified — when the sanc- 
tions of Law are not given to the conclusions of their philo- 
sophy. And so, on the other hand, the true dignity of Law 
consists in its enforcement of the deductions of moral and 
material science. What by them is declared to be right, and 
obligatory, and necessary, and useful, and expedient, it is for 
Law to acknowledge as such in its authoritative decrees. It is 
for Law to make them speak and act in and through her. 
This is the just and true alliance — honourable to the one, 
and necessary to the others. And I say that the Law of 
England recognises this connection, and acts it out ; and it 
does so in the only true and rational manner, by taking up 
comprehensive and practical doctrines, and forming them into 
the elements of her system, from which the greater part of 
what remains is to be deduced by reasoning and analogy. 
And may I not hereupon ask, whether to us, who are the 
administrators and servants of Law, this is not a grateful and 
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honoaraUe Gmmmsbuice ? Without the life of Law^ some of 
the highest, and noblest, and grandest contemplations of 
moral philosophy and eoonomictd science waste awaj and 
lie dead ; with the energy of Law, they make a people good, 
and free, and happy, and prosperons. And we are the guar- 
dians and ministers of a law which does give all its energy to 
the dissemination of fundamental morality and wholesome 
economy. 

We now proceed to inquire how far the Law of England 
is a science in the internal relations of its theories and prin 
cnples; — how far it is a science ititjecHvely. Every system 
of positive law must wd will be characterised by one or the 
other of two conditions : Either it will contain a variety of 
positive and particular rules for cases sui generis and irregular ; 
or it will supply a number of doctrines and principles, to 
which doctrines and principles it will delegate the decision of 
the various individual cases which fidl within the terms of 
them. Shortly, it will be either doctrinal or arbitrary. I 
am not saying that, in either case, it will be wholly the one, 
exclusively altogether of the other. Lideed, we cannot easily 
suppose a law without any one general theory ; nor, without 
difficulty, can we conceive of a law so entirely theoretic as to 
provide for no special or individual case. Clearly, there will 
be specimens of each in every system. But the general cha- 
racter of the law will depend upon what is the preponderating 
class of provisions or rules. What is it as a whole f is the 
inquiry which must be made. If we are compelled to answer 
that it does not systematically classify and generalise ; that it 
does not, for the most part, rise above propositions, in which 
speciality, and particularity of circumstance, is found; that it, 
not uncommonly, either leaves a matter altogether unprovided 
for; or, if provided for, then eo nomine and exceptively ; —if, 
I say, this be a conspicuous feature in the law, then, obvi- 
ously, it is a very different system (if system, indeed, it be) 
from another, which is constructed upon the principle of view- 
ing cases according to their order, equality, and resemblances 
— in parallels and homogeneous classes. 

Now, of these two methods of law-making, one is obviously 
sdentific, and the other not so. The one makes its operation 
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and its rules dependent mainly upon the exercise of the 
reasoning f^culty^ by comprehending in general doctrines a 
multitude of particulars ; the other condescends commonly to 
individual cases, ivhich are not of a rank to govern a class of 
particulars. The constituents of the system, in the one case, 
are principles and theories ; in the other, they are the indi- 
vidual cases which in classes a principle or theory compre- 
hends. " Philosophy," says Dr. Chalmers, " consists altogether 
in the classiiScation of individual facts, and every such classi- 
fication is founded on some common resemblance among the 
individuals. When they are without any resemblance, the 
mind cannot in any way regard them philosophically, because 
they cannot be associated together into one object of con- 
templation." 

Then, which of these descriptions of Law does our English 
system exhibit ? I unhesitatingly answer, the former. 

The scientific character of our system of Law is, I conceive, 
very clearly shown in the circumstance, that so very large a 
portion of it — the Common Law — is made np of princijdes 
founded in immemorial reception and adoption by the people. 
These principles are customs, as distinguished from dogmatic 
precepts or edicts in the abstract In the first jdace, there 
is a consistency of theory implied in the fact, that the law has 
evolved principles from the cnstoms of a succession of ages, 
and transmitted them, in their original form of principks, to 
our own time. It is impossible to conceive a system fed 
mainly by supplies of this sort, not being self-consistent ; be- 
cause they are all the spontaneous growth of the system 
itself, and not imposed by a power from without. It would 
be to do, and yet not to do ; to say, and yet not to say ; for 
a body of law, constructed in this manner, to enunciate^ 
co-ordinately, principles opposed or irreconeileable. And^ 
again, it is clear that that science is the soundest which keeps 
closest to particulars: a prindple which comprehends a 
number of particulars should be just such a theory, and no 
other, as the particulars themselves suggest and require. The 
generalisation should not be broader than the <^gregate or 
outline of the items which are combined in it. Now» the 
whole of our Common Law has originated in, and been 
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fashioned by, the facts and relations of human life and human 
society. They have suggested the particulars for which the 
law has had to provide. Upon facts actually occurring, and 
not upon the conjectural conception of abstract cases, the 
terms and the conditions of each rule have been adjusted. 
That connection or combination of circumstances which has 
existed once will occur again, and in forms more or less 
resembling the first ; so that provision for the earlier emer- 
gency is provision for other and later exigencies. The doubts 
which are apt to arise when we have a novel and untried 
enactment couched in general hypothetical language, do not 
find place when the actual business of life has occasioned the 
declaration of the rule ; because there is at once seen an 
affinity between the terms of the doctrine and the case which 
has exemplified its operation. Each rule is thus at once fur- 
nished with an example and an illustration, which is handed 
down together with it ; and, as other and additional operation 
is given to the doctrine, so these practical commentaries upon 
it multiply : they are at once the foundation of the rule, and 
its exponents. 

Now I say, that, whatever the appearance of the thing 
may be, there is in reality more of true science in this 
arrangement than in the codified provisions of a law which is 
composed of nothing but statutes. The latter may have more 
pretension to a philosophic exterior, but it does not fulfil, so 
accurately as the other, the conditions and occasions of a 
science, which are nothing more than the sound and logical 
compression into classes (neither too contracted nor too large) 
of the separate phenomena with which it is concerned. And, 
if we advert to facts, does not our own legal history declare, 
in plain terms, that the single 4th or 17 th section of the 
Statute of Frauds, or the Statute of Uses, or the Statute of 
Elizabeth in favor of creditors, or that in favor of pur- 
chasers, or the Statute of Mortmain, has (any one of them) 
occasioned more of doubt and litigation than the entire doc- 
trine of executory devises and bequests (intricate and exten- 
sive though it be), which is not dependent for its effect on 
the terms of any legislative enactment ? It is important to 
consider, further, that it has resulted from the historical cha- 
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meter and gradual formation of our syetem ; that it is fuiv 
nished with a variety of maxims and approved theories which 
stamp it with a certain solidity of character, and impart to it 
a fixity of structure, for which it is much to be admired. 
These maxims appear in our books with an array of differ- 
ences reasoned out of them or resolved from them: they 
stand forth as prominent articles in the philosophy of our 
law, from which propositions have been eviscerated for direct 
application to the varying demands of society. They are the 
leges legum which are to correct and reclaim any erratic tend- 
ency in the capita legum of particular departments of the 
science. And these maxims or rules are not merely oracular 
or proverbial declarations, to have effect as such ; but they 
severally enunciate principlesy and embody the results of 
reasoning^ which may be expounded and applied for ascertain- 
ing the proper limits of the maxim. 

And, once more, we may remark that our law has been 
frequently transplanted. It has gone through several muta- 
tions, corresponding to those in our national history, which 
have rendered it richer, and more complete theoretically, than 
if it were a system once set only. 

There is, then, a strong antecedent presiuhption that our 
law should, upon investigation, exhibit a system oonstructed 
upon the principles of scientific arrangement. In order to 
ascertain whether this be its true character, it may be sufli- 
cient to refer to some celebrated compositions on subjects of 
English jurisprudence, which its professors have given to the 
world. What evidence can be more satisfactory than the 
Contingent Remainders of Feame, the Compendium of Burton, 
the Evidence of Starkie and Phillips, the Mercantile Law and 
the Leading Cases of Smith, the Legacies of Boper, the 
Poioers of Sugden, the Uses and Trusts of Sanders, and the 
;Ft7&of Jarman? 

And, were there time for the investigation, I might select 
particular rules and doctrines in the Law, and proceed to show 
their comprehensive character, by detailing the variety of 
minor propositions which rank in subordination under them. I 
might show, for instance, that the single dqctrine concerning 
contracts in undue restraint of trader is distributable into 
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thirteen minor rules ; the doctrine aa to compounding public 
offences, into fifteen distinct propositions; that concerning 
the undue restraint of marriage, into twenty-one ; that con- 
cerning separation of husband and wife, into nineteen ; that 
concerning the sale of public offices, into thirteen ; that con- 
cerning contracts in contemplation of illicit cohabitation, into 
fifteen ; that concerning usury into twenty-two : and so 
forth. 

Now, these doctrines are of a class especially important 
upon the present inquiry, because they are precisely those 
departments of our jurisprudence which connect themselves 
with the abstract ethical and economical sciences. And the 
conclusion we are enabled to adopt is, that the law not only 
recognises its obligation to enforce the deductions of general 
philosophy; but that the machinery by which it enforces 
them, consists of comprehensive principles, which it con- 
solidates into a scientific structure. 

Undoubtedly, the theories of our law are not always de- 
terminate theories : some of them must be distinguished as 
indeterminate. Of the former class are such doctrines as 
these : — That a limitation shall always (when possible) take 
effect as a contingent remainder -rather than as an executory 
devise or shifting or future use- 
That a contingent remainder shall vest at the earliest pos- 
sible time. 

That a remainder once vested shall never afterwards divest. 

That an unwritten contract for land is not enforceable. 

That an ambiguity in the terms of an instrument shall not 
be corrected, but that an ambiguity arising upon matter 
extrinsic may. 

That a writing under seal cannot be altered by any act less 
solemn. 

That a mortgage, so long as it continues a mortgage, is 
always redeemable. 

That a contract to exchange land for money, or money for 
land, converts the subject constructively from the time of the 
contract. 

That time never runs against a trust in favour of the 
trustee. 
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The indeterminate principles in our law, which must be 
dlsringuished and attended to in determining the measure of 
scientific exactness attained by our system, are such as the 
following : — 
; That a contract in undue restraint of trade is bad. 

That purchases from expectant heirs must not be at a gross 
under value. 

That after the lapse of a sufficient period, a person who 
has not been seen or heard of may be presumed to be dead. 

That a voluntary settlement by a party considerably in- 
debted at the time, is void as against his creditors, whether 
present or future. 

That material alterations in a written instrument after its 
execution, vitiate it. 

That a conveyance by a trader on the eve of bankruptcy, 
of the bulk of his property otherwise than by bona fide sale, 
is fraudulent against his assignees. 

* That a conveyance by a trader who becomes bankrupt, by 
way oi fraudulent preference of any of his creditors, is void 
against his assignees. 

That a fiat in bankruptcy founded on an act of bankruptcy, 
of which it is inequitable for the petitioning creditor to avail 
himself for that purpose, is not supportable. 

Now, it must be admitted that, in respect to doctrines of 
the complexion of those last detailed, there is a discretional 
indeterminateness, which precludes us from characterising the 
English Law a pure science, even in its internal structure 
and arrangement. For in all such cases there is something 
to be decided which cannot be determined merely by reference 
to the principle itself, but upon which, nevertheless, the 
conclusion mainly depends. The criteria in such instances 
are necessarily fluctuating and indefinite, since it remains for 
the judge, in the exercise of his discretion, to determine 
whether (to take the first case) the extent to which the 
covenant operates in restraint of trade, is such as to offend 
the doctrine that a covenant so operating is void ; and this is 
a point which the principle does not and cannot (consistently 
with its own condition and character as a principle) be made 
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competent to determine. And the like may be seen in all the 
other instances mentioned. 

What, then, is the conclusion of this second part of our 
inquiry? I conceive it to be this: that the Law of England, 
consisting, in so large a measure, of elementary and well- 
defined principles, by which it determines the great majority 
of individual ca^es (themselves resolved into theories and rules 
of subordinate grade), realises, in its internal working and in 
the arrangement of its parts, the conditions of a science ; but 
that, inasmuch as there are principles belonging to it of in- 
determinate operation, and since (like all other national law) 
it has many arbitrary provisions for special cases, which 
cannot be classified as theories, it is a mixed science, as dis- 
tinguished from one that is pitre. 

Consequent on the view we have been taking of the 
scientific character of our law, we have dangers to guard 
against, and duties to be mindful of. The tendency is some- 
times seen in the professors of a science, to make the science 
conform to an outline and an argument of their own, rather 
than to follow, in their conceptions, the actual course of the 
science. There is a disposition to force every thing into the 
support and confirmation of the theory, though there be 
heterogeneous instances which, if duly examined, would prove 
its unsoundness. Like Wingate, who, wishing to reduce all 
the law to propositions of reason, set out with his maxims, 
and then marshalled, as seemed most fitting and convenient, 
the instances with which the law furnished him. 

But I conceive the opposite of this danger is that to which 
toe are most prone. We are eager to discover differences 
rather than resemblances between the oases and their prin- 
ciples. We readily embrace an exception if we can, forgetting 
that, by persisting in such a course, we may be the means of 
causing irreparable injury to the scientific character of the 
Law. We are multiplying (perhaps needlessly) the special 
individual rules of our system, and sacrificing the advantage 
of a well-ordered, clearly-defined, and yet comprehensive 
series of doctrines. This evil is augmented seriously when 
(as sometimes happens) the judge seeks occasion or opportu- 
nity to decide a case upon exceptive considerations, as if 

TOL. X. E 
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fearful of holding up to the light of examination the theory 
which would have embraced it. It is the lamentable effect 
of this method of viewing legal questions, that, as fast as it 
solves one question, it breeds others. I would place before 
all who dp not sufficiently bear this in mind, the illustration 
of Bacon, — ** Were it not better for a man in a fair room, 
to set up one great light, or branching candlestick of lights, 
than to go about with a small watch-candle into every comer ?" 
There is no lack of bright examples to show us the true way ; 
for is not the pleasure derived from a perusal of the judgments 
of Sir W. Grant, Lord Stowell, Sir Thos. Plumer, or Sir N. 
Tindal, to be ascribed to their eminently scientific character? 

It must, I conceive, be the object of all of us who are 
engaged in the study of the laws of our country, that not 
only the knowledge of those laws should be of advantage to 
ourselves, but that the laws should, in their character of a 
science, receive some benefit from our participation in the 
administration of them. It must, assuredly, be our aim to 
strengthen and improve (where improvement is open) the 
foundations of our science. We must perfect its substance, 
and preserve (if not extend) the grace and dignity of its pro- 
portions. We must, with constancy, attend to the reason 
and grounds of its doctrines : first, in order thereby to do 
homage to and confirm its character as a science ; and next, 
in order to avert the evils of uncertainty in the law, which, 
(as Sir W. Jones said) are a disgrace, and not a glory, to the 
science; evils, too, which are best avoided by frequently 
renewed attention to the grounds and reasons of it, and a 
bold and clear delineation of its principles. We shall hereby 
exclude the subtlety which breeds error, or (at best) unprofit- 
able aimless speculation. We shall not be timid to take up 
conclusions, clear in point of reasoning, merely because we 
do not find in the reports of Croke, Coke, East, or Vesey, a 
case which precisely corresponds to that in hand. The sound 
and soberly deduced results of a principle should be accepted 
with unhesitating confidence, when we are under the protec'* 
tion of a system which acknowledges, so readily and predomi- 
natingly, the utility of doctrines. 

It follows also from the consideration that we are engaged 
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in tb« profession of a Bcience^ that our attention is due to the 
pruning it of all unsound and unwarranted theories that may 
attach to or be engrafted upon it. Let us always bring our 
generalisations to the test of particulars ; and if they cannot 
be reduced to these^ let us acknowledge them no part of the 
English system^ whatever place they may have in the general 
science of jurisprudence, or any other philosophy more com- 
prehensive than our positive system. 

It is a problem not unfrequently encountered in legal 
science, whether to adopt and succour a received error? or to 
use subtlety (involving a departure from the simplicity of 
previous reasonings), in order to reconcile the contrariety of 
the error ? or, again, whether the law should be openly and 
boldly corrected by reference to the indisputable principles of 
the science ? In deciding a question of this kind, we are not 
at liberty to disregard the consideration that it is one of the 
main ends of Law to quiet contentions in relation to civil 
rights : and, for this purpose, it is indispensable that what 
has become settled law should (until removed by the legisla- 
ture) continue such ; because, otherwise, the concerns of men 
could not be regulated quietly and evenly upon the faith of 
what has been declared to be Law. But it often happens that 
an unwholesome or unsound theory is propounded with a mm- 
sure of professional sanction, which is not such as entirely to 
exclude dissent If, then, there be a case which says that 
because a condition once released is wholly gone, a condition 
not to assign without license is extinguished by the grant of 
a single license to assign ; or if there be a case which says 
that cross-remainders cannot be raised by implication in a 
deed, whereas they may be so raised in a will ; or if there be 
a case which says that in determining the validity and opera- 
tion of a testamentary gift, regard cannot be had to events 
happening between the making of the will and the death of 
the testator ; or if there be a case which declares a trust for 
acpumulation void for remoteness which is destructible by 
tenants in tail ; or if there be a case which holds that an incor- 
poreal hereditament in fee can descend to executors ; or a case 
deciding that a contingent remainder cannot be void as a per- 
petuity ', pr a cage adjudging that the wife has an equity to a 

£ 2 



52 The Law of England 



settlement out of her equitable freehold for life, or chattel 
real, against her husband's alienation thereof ; or a case declar- 
ing that in order to support a claim of toll as a port due, it 
is necessary, not only that there should be a port, but that the 
claimant should be owner of it : if, I say, doctrines like these 
have appeared, let us not be prevented from candidly and 
frankly examining the grounds of them, but, on the contrary, 
remember that " a thing weakly authorised or warranted is 
not entitled to facility of credit." 

It is our duty to watch narrowly any interference •with 
the received language and terminology of our science. Its 
terms of art and its technical phraseology are of the life of 
the system, and, if waived or loosely and unintelligently 
applied, it will be but a natural transition to find the pre- 
valent perceptions of legal phenomena becoming vague and 
indeterminate, and the lineaments of the system less clearly 
defined. Hence we may learn the mistake of attempting, by 
a statute, to give to contingent remainders the name and 
properties of executory devises. And so likewise it is a 
mistake to import into our system terms and phrases which, 
however appropriate in a more general and less technical 
philosophy, have yet not a definite signification, but rather 
(if any) a tortuous one, in the discussions of English Law. 
Submission to the logic and the nomenclature already ex- 
isting, is here called for from every true friend to the science. 
Therefore, to speak of "interests limited hypothetically,'* 
when a simple " condition precedent" is meant, or to divide a 
well understood subject like that of "conditional limitations" 
into " destructive and creative," and " destructive and accele- 
rative" limitations, — this, in my humble opinion, is not calcu- 
lated to advance the science of the Law. It is clear if a man 
is compelled to hunt after the meaning of words, he will be 
in danger of missing the matter. The sign-post should not 
be ambiguous or perverse, if the course is not to be devious 
or indirect. Clearness in ideas may frequently, in reference 
to a special science like ours, depend upon adherence to 
language which, upon other topics, would be open to the 
charge of obscurity and inelegance. And, again, let us 
eschew slovenliness and inexactness of expression in our tran^ 
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sactions and discussions of law. It is worse than inadyertence 
to speak of a limitation of personalty after a gift of it for 
life, as a '' remainder," or of the transmission of it as 
*^ descent" or " inheritance." Why, again, should successive 
limitations to the possessor for the time being of a title of 
honour, be called a gift to a " class" ? 

Obligation is likewise entuled upon us in respect to the 
correction and augmentation of the law by scientific legisla- 
tion. Amendment of the law, in many of its details, has 
become a necessity of the times, which lawyers, no less than 
society at large, have proved themselves willing and anxious 
to acknowledge. And it should be our aim that, when the 
law thus tends and provides for the moral, physical, and other 
interests committed to its charge, it should appear as a science 
in the provisions which are made, and the alterations which 
are effected, for those purposes. And it is a superintendence 
over legislation past^ as well as over what is forthcoming^ to 
which this obliges us. Thus, as to existing laws, it is an evil 
when a law is suffered to continue after it has become obso* 
lete. It brings other wholesome laws into neglect and risk 
of disobedience. And so, agsdn, when a law is fit to be 
retained, the penalty for breaking it should not be excessive ; 
for, as Bacon says, "any over-great penalty (besides the 
acerbity of it) deads the execution of the law." And in 
respect to current legislation, it should be our aim to con- 
struct the new enactments, as far as in the nature of the case 
may be possible, upon the principle and system, already so 
largely acted upon, of a science ; — upon the plan, I mean, of 
which we^have a fair specimen in the enactment recently 
made, that " all corporeal hereditaments shall, as regards the 
conveyance of the immediate freehold thereof, be deemed to 
He in grant." And in working out this idea, let us not dis- 
dain the suggestions of ordinary logic. Bacon, for instance, 
has told us the importance, in every science, of middle prin- 
ciples, — theories neither too contracted nor too general. 
And so also Mr. Mill : — " The lowest generalisation, until 
explained by and resolved into the middle principles of which 
they are the consequences, have only the imperfect accuracy 
of empirical laws ; while the most general laws are too general, 
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and include too feW ciroum6tan(Jed to gitd sufflciettt indica- 
tion of what happens in individual cases, where the circum- 
stances are almost always immenselj numerous/* 

As we desire the purity and soundness of out science^ wd 
must discard those vain or (as they have been well termed) 
*^ vermiculate questions, which have indeed a kind of quickness 
and life of spirit, but no soundness of matter or goodness of 
quality." Such is our question of *' Scintilla juris ^ upon 
the Statute of Uses ; and such the '' possibility upon a possi^ 
bility ^ of Lord Coke. Contentious learning it may be ; but 
savouring too much of the degenerate altercation of scholas- 
ticismj to be worthy a place in the liberal and enlarged 
theories of English Law. Yet, let ud bear in mind that, in 
regard to questions which are real, substantial, and solid, and 
which it is of moment not to leave unsettled, there ia a duty 
laid upon us, not only not to suppress, but to eicamine and 
sift them, — to Contribute, as far as in us lies, to the conclu- 
sion of the doubt. If it be a question whether the doctrine 
of Wild's case applies to gifts of personal estate, or whether 
an indefinite, indestructible power of sale is valid, it is the 
interest of the state, and should be the effort of lawyers, that 
the doubt may be no longer open than the lack is experienced 
of an opportunity to close It. It has more than once been 
shown that to probe thoroughly a doubt, is frequently to 
disprove its existence, or, if not, yet to enforce a particular 
decision of it. 

Our law is of so vast an extent and of so intricate a tex- 
ture, that we are bound, not only to guard the rules which 
belong to its particular departments, but to take, note like- 
wise of those primary or elementary principles which it ele- 
vates as prominent points in its whole system. We are not 
to suffer the doctrines of any one branch of its learning to 
undermine the collective pre-eminence of its fundamental 
theories; for those are the theories that connect it most 
directly with the great ends which, as a system of law, it has 
in view. And, upon the same consideration, I cannot but 
deem it a mistake when membei*s of either division of the Bar 
confine their attention to the decisions of those Courts with 
which they are more immediately connected. The separation 
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of Law and Equity is doubtless beneficial to the nation ; but 
they are still parts of the same comprehensive science ; and 
the dignity and proportions of that science are never so clearly 
seen as by those who make it their buuness to maintain a 
constant intercourse with the progress of each department of 
our jurisprudence. 

Such, then, at large is the answer which I invite you to give 
to the inquiry suggested at the commencement of this lecture. 
The reflection which it forces upon us is, that the Law is a 
science of incalculable value in the service which it renders to 
the great philosophies of human life ; and it cannot but be our 
aim to vindicate our position as its guardians and its ministers, 
by proving that we are more than hirelings. The proud pre- 
eminence is ours, that as the Law is a science which indispen- 
sably requires for its preservation, comprehension, and en* 
forcement, a specially -instructed body of men, and as it is 
a science whose single end is to secure and augment the 
moral, the religious, and the material welfare of society, we — 
we, who compose this specially-instructed body, — stand forth 
in the company of the state as the direct and immediate 
agents of all this good which it is the province and within the 
power of the law to accomplish for mankind. Away, then, 
with the ignorance and the folly which esteems our profes- 
sion an encroachment and an evil, or which associates it with 
the dirty schemes of chicanery and extortion I But, then, 
there is still the lesson to be remembered by oMrselves, which 
Lord Bacon has taught us, — " It is impossible to advance 
properly the science, when the ffoal is not properly fixed." 
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ART. in— ON THE DOCTRINE OF NUDUM PACTUM 
IN THE ENGLISH LAW. 

Von Savigny, in his great work now in the course of pub- 
lication^, observes on the advantages which accrue from a 
system of Law like the English, growing up independently of 
the Civil Law of the Continent, and developing itself from 
original sources. It is obvious that, where two adjoining 
countries, standing on the same level of civilisation, arrive by 
separate routes at similar conclusions in jurisprudence, a strong 
presumption arises that such maxims coincide with the habits, 
exigencies, and current opinions of the day. On the other 
hand, a reference from one code to the other on any knotty 
question that arises, and where the rule may not be quite 
clear, is likely to afford the jurist a different view of the 
gubject under consideration, and an original train of reasoning 
which can rarely fail to be of the highest value. Again, if 
in any system a peculiar rule exists which is in conflict with 
the general doctrines of the law, it is diflScult to avoid the 
suspicion that such jus singulare is unsound, unless a very 
strong body of local reasons can be brought forward to sup- 
iport it. 

The doctrine of nudum pactum presents such a peculiarity 
in the English Law, and we propose to consider its origin 
and its propriety. The rule of the English Law with regard 
to the validity of contracts we may take from Selwyn^ : — 

♦« Every promise for the non-performance of which an action 
of assumpsit may be maintained must be founded on a suf- 
ficient consideration, — that is, a consideration either of benefit 
to a stranger, or of damage or of loss sustained by the 
plaintiff at the request of the defendant ; and herein the Law 
cf England adopts and recognises the rule of the Civil Law 
€x nudo pacto non oritur actioJ** 

> System des heutigen Roxnischen RechU. Berlin, 1840-6. 
» 1 N. P. 46., 8th edit. 
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So BlackstoneS — '' A conBideration of some sort or other 
is so absolutely necessary to the forming of a contract^ that a 
nudum pactum, or agreement to do or pay anything on one 
side without any compensation on the other^ is totally void 
in law, and a man cannot be compelled to perform it. • • • 
And however a man may or may not be bound to perform 
it in honour or conscience, which the municipal laws do not 
take upon them to decide, certainly those municipal laws will 
not compel the execution of what he had no visible induce- 
ment to engage for; and therefore our Law has adopted 
the maxim of the Civil Law that ex nudo pacto non oritur 
actio,^ 

It^will be observed that both these authors, following 
Plowden, attribute the rule in question to the Civil Law; 
and Blackstone in a previous page misquotes Gravina to 
show that, according to the civilians, "in all contracts, either 
express or implied, there must be something given in ex- 
change, — something that is mutual or reciprocaL" And thus 
nearly all the English text writers on contracts lay it down 
to their readers that the rules of the Civil and of the English 
Law in requiring a valid consideration for every contract 
are identicaL 

Nothing, however, can be more incorrect.^ The broad 
doctrine of the Roman Law was that solemn compacts, not 
invalid in themselves, were enforceable in the legal tribunals. 
.** Universum autem conventionum vis eo continetur pnecepto : 
esse servanda pacta "^ and Ulpian gives the all-sufficient 
reason, — "for what," says he, "is so accordant to the good 
faith of mankind as to enforce those agreements which 
individuals have chosen to make amongst themselves ? " * 

That which was called nudum pactum amongst Roman 
lawyers was a peculiarity belonging to their early system, 
explicable on historical grounds, obviated subsequently by 

' 2 Comiii. 445. ed. Coleridge. 

' The erroneous view of Blackstone on the subject of Contracts, has been 
pointed out by several writers; and Mr. Fonblanquci Tr. on Equ.^ B. 1. c. 5. 
a. I^ has an exceedingly able note upon it. 

* 2 Miihlenbruch, Doctrina Pandectarum, 230. 

« Dig. 2.44. I. 
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the wise equity of the Praetorian Bench^ and completely 
exploded finally in all the Rome-derived codes of modem 
Europe. Even according to the early Roman system^ a 
contract was valid without consideration ; and^ vice vefsd, a 
contract which by English Law would be perfectly binding, 
was with them nudum pactum. We proceed to establish the 
truth of these propositions seriatim. 

The most remarkable characteristic of the early Roman 
Law was its religious attachment to forms. The juris- 
prudence of all early nations displays a disposition to adopt 
symbols and formulas, which credulity and ignorance on one 
side, and possibly craft and self-interest on the other, con- 
tributed to invest with awful reverence. But no nation was 
so prolific in its invention of legal symbols as the Roman, 
and probably no nation was ever more attached to the Law 
generally, and to the sanctity of its behests, than that great 
people. We tnay recall to our readers' recollection a few of 
their bizarre customs. 

An action was commenced by the plaintifi* addressing the 
defendant in person, in a set formula^ '^ in jus eamus in jus 
ambula" and if the defendant demurred, or sought to cast an 
essoin, the plaintiff* would caU on the bystanders to witness 
the proceedings, and, on touching their ears to impress the 
fact on their memories, he was allowed to seize the defendaQt 
by the throat, and drag him, obtorto coUo, before the Court* 
The reader will recollect Horace's description of the pro- 
cess : — 



Casu venit obvius ill! 



Adversarius ; et, quo tu, turpissime magna 
Exclamat voce ; et, Licet antestari? Ego veto 
Oppono auriculam. Rapit in jus : clamor titrimque. 

The action in rem called vindication required the enact- 
ment before the judge of a simulated struggle between the 
parties as to the possession ; and this by the early law was 
required to take place on the spot if landed property were in 
question, but a subsequent formula modified the procedure 
by allowing the parties to bring a turf (ffleba), or a straw 
(festuca), into court, to represent the locus in quo. The 
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modern jarist will readily trace the transmission of these 
symbolic forms to the English and French systems ; to the 
former in which livery of seism was formerly effected by the 
delivery of a turfj and in French Law the transfer of 
property was performed by the ceremony called effestucatio, 
of which a number of examples will be found in Ducange ad 
voc. Festuccu Again^ a slave was manumitted by a box on 
the ear^ which was followed by a spinning round on his own 
axis; hence Persius, —* 



> una Quiritem 



Vertigo facit. 

A son was emancipated by a form of sale being gone through^ 
and by knocking a pair of brass scales with a small coin. 
The action for nuisance {pperis navi denuntiatio) was com- 
menced by throwing a stone against the obstruction com- 
plained of; and so for every legal act recognised by the Law 
Courts a S}rmbol of some sort was devised, and a strict 
formula of words prescribed, the slightest departure from 
which was fatal to the suitor. Gains gives an apt example 
of this strictness in his criticism on the over subtlety of th^ 
nearly Roman lawyersi on which he takes the opportunity of 
deriding the pedantry of the old jurists, who held that a man 
suing for an injury to his vines should lose his cause because 
he called his vines vines, and not trees ; tjpie formula pre- 
scribed in the Twelve Tables, or, as we should say, the writ 
in the register, being **de arboribus succisie," not "de vitSbus: " 
and we confess we cannot help calling to mind many decisions 
of the Common Law, especially in criminal cases, where the 
same superstitious reverence to wordSf and disregard of ideas^ 
is displayed. 

We trust, however, that the same purifying process which 
took place in the Roman Law before it reached the degree of 
excellence which it afterwards attained, is abo developing 
itself in our own system ; and that we may shortly have to 
say with Gbius, " Bed istie omnes legis actiones paulatim in 
odium venenint, namque ex nimia subtilitate veterum, qui 
tunc jura condiderunt, eo res perducta est, ut vel qui mini- 
mum errasset litem perderet." — Lib. 4. § 30. 
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Having shown the extent to which symbols and set fonns 
prevailed in the Roman LaW; it cannot be a matter of 
astonishment that such important transactions as contracts 
should be clothed with an appropriate ceremony. Accord- 
ingly* «8 in the transfer of property, iJxefestuca, or stratw (if 
that be the meaning of the term), played its part, as in 
manumission the staff called vindicta was employed, so by 
the early Roman Law, to constitute a valid contract (stipu- 
latio)y the parties were obliged to break a straw (stipula) 
between them. This, at least, is the explanation of the term 
given by Isidore; and it appears to us the most probable, 
although other derivations are given by ancient commentators. 
The essential /onwttfa, however, in every stipulation, was that 
the matter of the contract should be contained in a question 
and answer. " Spondes ne dare ? Spondeo. Dabis ? Dabo. 
Facies? Faciam." When this interrogation had taken 
place, the pact was said to be invested with an action ; if the 
agreement did not assume such form, it was called naked, 
bare, and no action could be brought upon it; hence the 
terms nudum pactum^ pactum vestitum, and the phrase quoted 
above, ex nudo pacto non oritur actio. 

It is easy to perceive what the early Romans intended in 
prescribing this set form for a binding contract. It was an 
anxiety on their part to take care that men should not be 
drawn in by any loose expressions to contract obligations 
which they had never contemplated; and the rule may be 
called a rule of evidence. J. Voet sums up the rationale of 
the rule in these concise terms: — "Ne nimium restringeretur 
oris libertas, et imprudentiores saepe verborum temere pro- 
latorum laqueis caperentur."^ But wherever a party bound 
himself by the solemn ceremony of stipulation, the contract 
was not open to this objection, and it was enforceable against 
him without any reference whatever to what English lawyera 
call consideration. Thus, where a landlord promised to reim- 
burse the tenant for expenses which he had laid out on the 
farm, the promise was binding if made by way of question and 
answer, otherwise it was nudum pactum.^ And on the other 

> Voet ad Pand., p. 166. 6th ed. ■ Cod. 4. 65. 27. 
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hand it will be seen^ on consulting the pages of the civilians^ 
that contracts made on perfectly good consideration were still 
not binding unless the ceremony of solemn question and 
answer intervened. Thus, the following are given as ex- 
amples of a nudum pactum by Vennius, — ** Dabo tibi stichum, 
tu mihi Pamphilum : dabo tibi equum, tu mihi insulam facies : 
dabo tibi partem bonorum ut a lite disceduo.'' All of which 
would clearly give good cause of action with us, being founded 
on mutual promises. 

It was discovered, however, gradually in Koman Law prac- 
tice, that the strict rule which was laid down for the creation 
of a binding contract operated evilly in allowing men to set 
aside solemn engagements; and we may perceive their great 
lawyers occupying themselves to devise means for defeating 
the rule. Thus it was held at an early period that although 
an action could not be founded on a nudum pactum, it was 
good ground for a plea in bar {exceptio). So also Paulus ad- 
vises his readers to make use of the stipulatio in all compacts, 
** ideo omnibus pactis stipulatio subjici debet, ut ex stipulatu 
actio nasci possit." (Cent. Eecept. 2. 22.) Still, however, 
the rule remained in operation throughout the whole period 
of Roman dominion, and we learn from Plautus that it 
gave rise to ceaseless chicanery, and to the triumph, in the 
Soman Law Courts, of dishonest repudiators of solemn en- 
gagements. 

The definition of a contract by the Roman lawyers them- 
selves, however, contained within itself the seeds from which, 
by sound logic, the true doctrine would gradually evolve 
itself; and this we find to be the case among the civilians of 
modern Europe. 

Ulpian defines a compact thus : ^* Est autem pactio duorum 
pluriumve in idem placitum consensus."^ Now, on com- 
bining this definition with the fundamental maxim above 
cited, and which was derived from the Praetor's Edict, "pacta 

conventa servabo^^ it necessarily follows that all the 

subtle distinctions drawn by the Roman laws between com- 
pacts and pollicitations, naked contracts and clothed con- 
tracts, and their divisions of contracts into real and verbal, 

' Dig. 14. 1,2. 
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named and unnamed^ consensual and literal^ are unsound, 
and unworthy of a place in an enlightened system of juris- 
prudence. Accordingly the Dutch law^ the French^ and 
the German ^ all accord in holding that a solemn compact 
made between individuals, and intended by themselves to be 
binding, is enforceable in a court of law ; and one of the most 
recent practical writers of the modern German school thus 
sums up his remarks on the Roman doctrine as to contracts 
generally : " Quod ad forensem hujus doctrinae utilitatem 
attinet cum jam id obtineat jus, ut sola conventio parfectam 
in se obligandi vim continet, sponte sequitur nullum eorum, 
quae ex contrario Bomanorum jure manarunt, apud nos super- 
esse usum." (2 Miihlenbruch, Doctrina Pandectarum, § 344,) 

Many of our readers will probably think the above dis- 
quisition a research of dry antiquarianism, and, with Harri- 
son's Digest in their hands, will hold that it is very immar 
terial to ascertain what the Boman lawyers meant by nudum 
pcLctumf or by what modes the modern civilians have departed 
from the doctrine. Not altogether assenting to this con«- 
elusion, we admit that the rule as to nudum pactum is so 
firmly established in our law, that a discussion as to its pro- 
priety is likely to be much more useful than any inquiries 
respecting its origin. We therefore pass over the mode in 
which the supposed Boman doctrine found its way into our 
system, the misconception which Bracton (writing probably 
with the learning diffiiised in the Oxford lectures of Vacarius 
before him) entertained of the law sources, and the false 
translation, by subsequent lawyers, of the Boman ^* Causa^^ 
into the English " Consideration^" — and we propose to devote 
a few remarks as to the claims of the rule to be deemed a 
sound legal institute. 

It is obvious that the nearer approach which a law makes 
to the rule of conduct dictated by a pure system of ethics, 
the nearer will the coincidence be between law and justice, 

> See 1 Voet ad Pandect, p. 169. 

» Fothier, Trait^-aur les Obligations. 

' Hugo thus expresses the rule : — •* In the Roman Law now in use, contracta 
are based on the principle that every promise, which is not in itself inyalid* 
gives rise, so soon as it is accepted, to a binding legal obligation.'*— Lehrbuch, 
des heutigen Romischen RechtS| p^ 349* 
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We rnean^ by justicei conformity to the sense of. Tight en- 
tertamedbjM^e community^ at ^aIge^ to the standard by 
which^airour moral conclusions are governed, and the in- 
fluence of which is in operation on the passing of nearly all 
laws. It is equally obvious, however, that moral rules ex* 
tend over a much wider sphere of action than the legislator 
is able to include within his commandments, and that the 
coarse rules of the latter are necessarily restricted, by the 
diflSculty of carrying them into execution, to the more salient 
and ordinary occurrences of daily life. If human laws could 
enforce filial piety, or gratitude, fidelity to the marriage vow 
and continence generally, without occasioning a prepon** 
derating amount of evil by the necessity which would thereby 
be generated for insufferable inquiries into private life, there 
is no doubt that such laws would have a sound juridical basis. 
As it is, the jurisprudence of civilised nations is not una- 
nimous whether fornications or adultery should fall within the 
scope of the criminal law, or how far the duties recognised in 
the bosom of a family should become the matter of civil 
obligation. On every question, however, wherein a di^ 
vergence exists between moral duty and legal obligations, 
a clear and convincing statement of reasons should be capable 
of being given to account for it, and in so far as these reasons 
demonstrate the inexpediency for enforcing the moral rule 
will this divergence be deemed satisfactory. We may see 
herein in what the pre-eminence of one code of law over an- 
other consists ; for although all will agree in their conclusions 
as to great landmarks, still, as to the nicer shades of human 
conduct, where a balance between convenience and incon- 
venience has to be struck, the same diversity will prevail as 
between individual reasoners; and accident, prejudice, or 
caprice wiU often succeed in investing some vain jingle of 
words with the solemnity of a legal axiom. In every case, 
therefore, wherein a claimant for justice is informed that 'm 
the forum eonscientim his plaint is valid, but that no redress 
is open to him in a legal tribunal, it is incumbent on the 
jurist to explain why it is that his laws withhold relief. Let 
us see now what are the juridical grounds assignable for th^ 
refusal of an English Court of Law to enforce a solemn pro- 
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mise, whicli Is in conflict with no principle of pubKc policy, 
and which accords with every dictate of private morality. 

We are unable to perceive any other ground for the doc- 
trine of nudum pactum in the English Law than that already 
cited from Voet, and which, before him, was assigned by the 
Roman lawyers in behalf of the expediency of a certain set 
form or clothing for contracts. It is undoubtedly expedient 
that the "oris libertas" should have a certain range, and 
that every loose word spoken should not be capable of being 
laid hold of as the ground of a legal liability. Thus in the 
instance given by Pothier of a father's promise to his son of 
an allowance whilst on his travels, it would clash with the 
moral sense that the son should thereby acquire a cause of 
action, and be enabled to drag his father into court on the 
allowance being stopped. But this reasoning is not co- 
extensive with the proposition which we are considering ; for, 
by the hypothesis, it is only solemn promises of which we are 
examining the binding force. Whether a promise was solemn 
or made in mere levity of speech, absolute or contingent on 
a number of circumstances fully in contemplation of the par- 
ties, is a question that would have to be determined by the 
jury or other tribunal before whom such a question should be 
raised. We must suppose, in the present case, such a solemn 
promise as lately came before the Court of Queen's Bench *, 
where two parties living together in concubinage and repent- 
ing of their course of life, the defendant promised the woman 
that on their separation, if she would lead a virtuous life for 
the future, he would make her a certain allowance. In such 
case there is no ground for admitting allegations of surprise, 
unmeaning speech, words spoken in joke. The woman, pos- 
sibly, had been the victim of the defendant's arts ;^sound mo- 
rality evidently would dictate the compunctious feeling which 
sought to terminate the connection, and probably the promise 
in question aflbrded the only human mode by which a recur- 
rence to a virtuous course of life was feasible. If the English 
Law pronounces such a promise to be void, as it did, we repeat 
the obligation is incumbent on jurists to explain the rationale 
of the rule. 

Beaumont t. Keerei 2. B. 483. 
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It is sufficient for the busy practitioner to cite the last case 
in pointy and nudum pactum may be bandied between the 
Bench and the Bar till an nil-sufficient reason is found for 
the immediate decision. But such reasoning will not satisfy 
the philosophical jurist, the thoughtful bystander, or the 
"gros bon 'sens" of mankind. In the concourse of distin- 
guished foreigners whom late events have driven to England, 
we can easily imagine that M. Guizot, or the late Minister 
of Justice, may have spent a morning in the Court of Queen's 
Bench whilst Beaumont u. Reeve was in a course of decision, 
and we feel no doubt that the courtesy of the Lord Chief 
Justice would have accommodated the enlightened visitor 
with a seat on the Bench. The arguments would have been 
duly listened to, wherein it was propounded that every con- 
tract by the law of England requires a consideration ; that 
moral obligation does not constitute consideration ; that this 
promise, therefore, was nudum pactum, and accordingly, as 
by the rule of the civil law, ex nudo pacto non oritur actio, 
and on the same arguments being re-echoed by the Bench, 
the stranger in all humility of travelled wisdom, would bow 
in silence to the dictates of a municipal law which he was 
not acquainted with. But suppose, when the bustle of the 
day was over, that Lord Denman, having doffed the ermine, 
should take the philosophic foreigner home in his carriage, 
and should be interrogated by the latter as to the reasons of 
the decision which he had just heard propounded. In such 
an argument it would not suffice to cite the last case in 
A. & E., or a note of the reporters in B. & P., it would be 
felt that the occasion required sound juridical reasons to 
satisfy the matured understanding of a profound legislator, 
and that the propriety of the rule as well as its existence 
would have to be maintained. 

If the iniles of English Law required that the promise in 
question should be clothed in solemn form, should be under 
seal, for instance, the foreign jurist would be satisfied ; but he 
would hear that no prescribed form existed, and that, except 
in certain cases specified by the Statute of Frauds, contracts 
might be made by word of mouth as well as by writing. He 
would also learn with astonishment that although no solemn 

VOL. X. F 
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form was irequired for the eflScacy of such a contract, still, if 
the promise in question had been contained in writing, and a 
wafer had been afl^Ked at the bottom of it, the law would 
then have enforced the obligation, because a consideration 
lyoul^-bg implied. ^"'^ '-^^^ _ ..^— --^ 

'^he dUthor of " Civilisation ih Europe " might reply : **I 
am unable to understand this reasoning. I have always 
deemed it to be the duty of Courts of Justice to enforce 
solemn engagements which one man makes with another, and 
which do not clash with morality or the public interests. As 
it is difficult to ascertain in Courts of Justice what the con- 
tracts are which men have entered into, different countries 
have established different rules respecting the legal evidence 
which is requisite to prove them, and our French law possibly 
goes further than yours in demanding ^ la preuve par 6crit/ 
and in excluding oral testimony. But wherever the feet 
appears uncontested of a solemn promise having been given, 
and which is not open to any of the objections that vitiate 
contracts generally, I cannot comprehend the ground for the 
refusal of a Court of Justice to execute it. What you call 
consideration I am unable to translate into JFrench : if you 
mean by it that the party making the promifee must have 
some equivalent, a trvvaXXayfia, such as Blackstone and some 
civilians allude to, I understand that your law, like ours, 
repudiates the notion, for it fully recognises unilateral con- 
tracts like guarantees and others. If, again, consideration 
means motive, it is obvious that the party making the isolemn 
promise must have had adequate motive in his own estimation 
for the act in question, and I hold it unwise for the Le^sla- 
ture, in such cases, to interpose with the voluntary acts of 
individuals. Besides your law appears to be inconsistent in 
this respect ; for although it requires consideration, that is, 
either an equivalent, or a motive, which the Law recognises, 
it does not inquire into the adequacy of the consideration ; and 
herein differs from the Roman Law when it affected to set 
aside the solemn engagements which parties had contracted 
with one another : but what chiefly strikes me, sitting as a 
foreigner in your Court, is the contemplation of the effects 
which sueh a decision as I heard to-day must produce on the 
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crowds whom I saw assembled there. A Court of Justice is 
often called a school of morality, and wherever it enforces the 
solemn dictates of honesty and good conscience, bringing 
down the arm of the law on chicanery, falsehood, and crime, 
I admit that an ethical lesson is administered to the commu* 
pity in its most impressive form. But exactly in the same 
proportion that moral indoctrination proceeds from a Court of 
Justice when the decisions of the law are found to lend a 
sanction to pure ethics, does demoralisation in a community 
take place when the rogue is discovered to succeed, and the 
honest man is discomfited. The latter process is probably the 
more rapid in its course, for the most keen-witted observers of 
the proceedings of Courts of Justice are often those who 
carefully watch every advantage which the imperfection of 
human institutions enables them to take over their fellow 
men. I have studied the law too deeply, I know too well 
the value of skilled interpretation, bold advocacy, and careful 
preliminary inquiry, to join in any of the vulgar diatribes 
against professional agency which are sometimes heard in the 
present day ; but at the time of life which your lordship and 
myself have attained, we have become acquainted with too 
many different systems to overlook the fact, which is apparent 
in all of them, that a complicated system of jurisprudence 
does produce a class of individuals who thrive by its defects, 
and whose busmess it is to assist in the promotion of chi- 
canery.** 

We are unable to carry this dialogue any further, because 
neither our own reasoning powers, nor our law books which 
treat of nudum pactum^ enable] us to put into the mouth of 
the noble and learned Chief Justice any arguments that his 
loidship would probably choose to father. We will therefore 
simply address a 'few words to the objection which may be 
made, and which we have already noticed as to the cui boni of 
a disquisition like the present. It may be said that even 
supposing the above views are sound, and that it would have 
been more expedient to have held in the first instance that a 
solemn promise not made under duresse, or extorted under 
any circumstances, such as in Equity would invalidate an 
otherwise binding agreement, should be enforced in Law, still 

P 2 
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the rule is too well settled how to allow of discussiori^ and 
professional readers, who alone occupy themselves with legal 
disquisition, will as little meddle with the inquiry as Messrs. 
Taper and Tadpole would with a discussion among the junior 
clerks of the Treasury as to the expediency of beheading 
Charles I. The answer to this objection is twofold : — First, 
if the expediency of any legal doctrine be brought in question, 
it is eminently a question for professional discussion. So 
soon as a rule laid down in former times is found ]to operate 
evilly for the community, the office of the legislator is 
required, or ingenious interpretation to give it the go-by must 
be supplied. But all experience teaches that rash and hasty 
interference by the legislature in the department of Civil 
Law is unwise, and that the slow evolution of sound doctrine, 
as determined by the application of judicial decision to the 
actual business of mankind, is infinitely preferable. Certain 
rules, however, are so hallowed by precedent that they are 
without the domain of judicial authority ; and it remains only 
for lawyers, if the rule in question requires alteration, to 
point out the course which may be safely followed by the 
law maker. Continuing, then, the supposition that the argu- 
ments are sound in behalf of assimilating the doctrine of 
nudum pactum in the English Law to the rule of continental 
codes and of sound morality, an inquiry like the present may 
well raise the question as to the facility with which the legis- 
lature could make the alteration. For all practical purposes, 
possibly a slight alteration in the Stamp Act would have the 
effect required ; an enactment, for instance, that every written 
instrument, containing any promise, might be stamped as a 
bond, and should have effect given to it in Courts of Justice 
as if it had been originally under seal, would, by the technical 
rule applicable to consideration, get rid by a side wind ot 
the peculiarity as to consideration in contracts which now 
exists. Such an enactment would be similar to Paulus's 
device for constituting every pact a binding stipulation; and 
it is remarkable that the suggestion we are now making was 
at one time on the point of being accomplished by the Com- 
mon Law, as a very able judgment of Wilmot, J. 3 Burr^ 
1670, laid down the doctrine that wherever the promise was 



in the English Law. 69 

in writing, no ground for the objection of nudum pactum 
existed. Whether or not the evils which attend the present 
doctrine, the dignus vindice nodus, exist or not, is a question to 
be raised in discussions like the present. 

But the second answer to the objection comes more im- 
mediately home to professional i*eaders. The answer as to 
what the Law is on any particular question is often only to 
be ascertained by an inquiry as to what the Law ought to be. 
So long as the doctrine in any particular maxim is received 
undisputed, it is the character of legal deduction to push it to 
all its consequences. But if the rule is perceived to be 
peculiar, resting on reasoning once deemed sound but now 
exploded, it is confined within the strict limits and terms 
wherein it was first enunciated. The civilians have a wise 
maxim, "jus singulare ad consequentia non producitur," and 
our system presents many instances of a similar doctrine, 
though we have no concise expression for it.^ But with 
nudum pactum we find that the course of decision in the Law 
Courts has been continually extending its domain. Thus 
the reporters, in a note to Wennel v, Adney, 3 B. & P. 
249., have ai^ed very subtlely that moral obligation con- 
stituted no ground for a binding promise, and they cite a case 
by which the logical deduction appears. Mr. Baron Parke, 
by a dictum in 9 M & W., 496., propounded the same doc- 
trine, and the Court of Queen's Bench, in Eastwood u. 
Kenyon, 11 A. &E., 438., and in Beaumont v. Reeve, gave 
effect to the reasoning, and embalm it in decision. A con- 
temporaneous Court of Law would probably think itself 
bound by the precedent, and posterity would bow to the 
inflexible rule laid down by the Books, But if the soundness 
of the original rule had been juridically canvassed, one or two 
authorities in early books might have been easily set aside as 
Lord Mansfield did on a similar occasion, when Siderfin and 
Keble were cited as precedents for some narrow and technical 
decision. Our Courts of Equity have not followed the 
doctrine of the Courts of Law as to nudum pactum into all its 

1 We remember a saying in Westminster Hall, attributed to a learned Judge, 
respecting Lucas v. Noclcclls, that he should only deem it applicable where the 
plaintiff was named Lucas and the defendant Nockells. 
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consequences blindly or subserviently, and as to many of its 
phases it is still an open question, and the philosophic toue of 
mind, and bold spirit of inquiry which distinguishes maay of 
our best Common Law judges in the present day, and which 
is ever compelling then to place the foundations of the law on 
such rational and fixed principles as shall entitle it to the 
denomination of a science, make it possible that even at law 
the ill-understood cantilena " ex ntulo pacta non oritur actio,*^ 
will be reduced to its proper proportions, and no longer be 
made an instrument for the dishonest to defeat their solemn 
engagemeats. 



ART. IV.— LAW OF REAL PROPERTY IN 
SCOTLAND, 

1. 8th and 9th Vict cap, 31. An Act to facilitate the Trans- 
mission and Extinction of HeriialUe Securities for Debt in 
Scotland. 20th June, 1845. 

2, Sthand 9th Vict, cap, 35. An Act to simplify the Form and 
diminish the Expence of obtaining Infeftment in Hfiritahle 
Property in Scotland 21 st July, 1845. 

8. lOth and llth Vict, cap. 47. An Act to amend the Law and 
Practice in Scotland as to the Service of Heirs, 25th June. 
1847. 

4. 10/A and lUh Vict cap, 48. An Act to facilitate the Trans^ 
ference of Lands and other Heritages in Scotland, not held in 
Burgage Tenure. 25th June, 1847. 

5. lO^A and llth Vict cap. 49. An Act to facilitate the Trans^ 
ference of Lands ana other Heritages in Scotland held in 
Burgage Tenure, 25tk June, 1847. 

6. 10^ and llth Vict cap, 60. An Act to facilitate the Con- 
stitution and Transmission of Heritable Securities in Scotland, 
and to render the same more effectual for the Recovery of Debts^ 
25th June, 1847. 

7. lOth and llth Vict cap, 51. An Act to amend the Practice 
in Scotland unth regard to Crown Charters and Precepts in 
Chancery. 25th June, 1847. 

In a late Number we examined the recent statute amending 
the Law of Entail in Scotland. Although the acts the titles 
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of which are prefixed to thU article preceded that statute, 
we gave the latter the preference^ both as it exhibited a 
more complete example of remedial legislation, and as it had 
attracted more of the pi^bUc attention. After having given 
a condensed yiew of the hw of real property in Scotland and 
the relative system of conveyancing, we will now state the 
purport of the amending statutes and indicate the farther 
changes which we think deserve consideration. As the 
amending statutes do not render the alterations imperative in 
the great majority of cases, but leave it optional to resort to 
the older law, we will in our outline deal ordinarily with that 
law as in existence. 

In Scotland the system of the rights of real property is in 
accordance with the strict prinjciples anjd forms of the feudal 
law. This criterion applies equally to the primary rights of 
property and to rights in security. AU lands are, in the first 
instance, held immediately of the Crown, and a crown charter 
followed by sasine constitutes the right of the tenant in capite. 
Sasine is the delivery of ppssessjon jB^ecti^d by different sym* 
I)q1s as ^p)icab][e to different ^i^ids of properjby. It is given 
before witoesse^, and the only evidence of it is an i^trumjent 
p^paped and authenticated by a notary public. These in- 
sIxumeiM^ mu^ be recorded in ^, public register, apd the date 
of registration fojrms the rule pf preference in .compe]tijbi^i^. ' 

The power of sub-infeu4atipn exists to the Biune .extent as 
it did in England prior to the statute of Qfiia Jpvfiptqvef* l!f Q 
limits ac;e ^ to it by the law ; and, where eitJier t^e tenant 
in cftpite of the Cro^n or the subordinate yassal does not re- 
.tain t^e prpperty, his sub-vassal hplds the Im^ P^de^r t}i^ like 
form by charter and sa^e vouched by the like evidence. In 
e^ gradation do^^nwards froni the Crc^n to |the holder of 
the dominium y.til€ or property, tRe feuar o^ grantee i? the 
vassjal of the granter, and is liable to biw i^ /^ ^u^knowledg- 
ment by service o^ paypient .conformably jto the n^t^re of the 
tenure. The granter is styled the superior, having itjie jipmir 
nium dire^tmin nierely, while the imniediaite righjt of the use 
a^icnjoyn^ent of the prop.erty belongs to the vassal. 
. Pxeyjipu^y 4,0 the w4dAe pf the last .century, aJitfeQUgih' 
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other tenures were recognisecl, ward-holding or military 
service constituted the tenure strictly in accordance ^Yith 
principle. From causes which will be noticed hereafter, ward- 
holding was abolished by the 20 Geo. 2. e. 50. With the 
exception of the udal lands of Orkney and Shetland, and a 
few other unimportant instances, all of the lands in Scotland 
are held of a superior by one of the three following tenures. 
1st. Blench-farm — where, in lieu of services or valuable pay- 
ment, the reddendo consists of a mere acknowledgment ; 2ndly. 
Feu-farm — where the return is a fixed yearly rent in grain or 
money or the performance of services ; or, Srdly. Burgage, — 
which exists only in royal burghs, and extends to the lands 
and houses within the boundaries prescribed by the charter 
of the burgh. To that tenure the service of watching and 
warding is incident, combined in some cases with a small 
payment to the Crown called burgh mail. 

In addition to these certain rights, the superior has, in blench 
and feu tenure, contingent rights, which are styled casualties. 
There are no casualties in burgage tenure. The tenures of 
blench and feu present three casualties : — 1st. Relief ; 2ndly. 
Non-entry ; and, 3rdly., into Liferent escheat ; the details of 
these it would be needless to enter. Besides these there is 
a statutory right, not strictly a casualty, but of more practical 
importance. The superior has a right to draw one year's 
rent, or, in certain cases, one year's feu duty, on the entry of 
a singular successor, viz. a purchaser or person acquiring 
otherwise than as heir. 

For the purpose of enforcing these. rights the superior 
has several remedies. The superior may, by process, take 
possession of the lands, disregarding subordinate feus which . 
he has not recognised ; he may sue for forfeiture of the right 
oh non solutum canonem ; and he may sue the tenants for the 
arrears of feu duty, or levy them by distraining ; or he may 
proceed by a personal action against the vassal ; or resort to a 
right of hypothec or distress similar to that of a landlord 
against his tenant. 

In the transmission of property the concurrence of the 
superior is indispensable. His precept or mandate is the only 
warrant for the renewal of the title in the person of the heir. 
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"Where a proprietor conveys his estate to a third person he docs 
so by a deed which is called a Disposition. He may so convey 
it to be held under himself; but he cannot substitute another 
as vassal to his superior without the superior's concurrence. In 
order to effect such a substitution, he grants a procuratory or 
mandate of resignation embodied in the di6{)osition3 by virtue 
of which the estate is resigned to the superior, in order that 
he may grant a new charter in favour of the disponec of the 
vassal : Or a precept or mandate of sasine may be granted, 
infeftment on which, confirmed by the superior, has the same 
result. Where the superior acquires the property from the 
vassal it is resigned into the superior's hands ad remanentiam^ 
80 that the subordinate estate is merged in the higher. 

As the superior might be absent, or incapable, or even un« 
known, it became of importance so to frame the conveyance 
as to secure to the disponee an immediate right to the pro- 
perty independently of the superior's concurrence. This is 
effected by the grant of a deed, deemed of much importance 
in the law of Scotland, which is called a conveyance a me de 
superiore meo vel de me a superiore meoy or, as abbreviated, a 
me vel de me. The property is thus conveyed to be holden 
in either of two ways, namely, of the disponer's superior or 
of the disponer himself. In the former case it is to be holden 
as the disponee had held it, and in the latter case for an 
illusory duty with an obligation to relieve the disponer of his 
obligations to the superior. The precept or mandate so 
framed is styled "indefinite," and the law construes the in- 
feftment upon it to be an infeftment held of the disponer 
but capable of confirmation by the superior. When con- 
firmed the tenure is as effectual as by a new grant on 
resignation. This mode of conveyance is sometimes styled 
a conveyance by a double or alternative holding. 

Where the vassal desires the concurrence of the superior 
he possesses the power of compelling him to concur and 
grant an entry under process issuing from the Court of 
Session. This remedy was not obtained until 1748, under 
the statute of 20 Geo. 2. c. 50. In execution the remedy la 
imperfect and attended with difliculties. 

In burgage tenure there is much more simplicity. The 
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bailies of the burgh act as the commissioners of the Crown, 
and individuf^l proprietors, through infeftm^nt given by 
them, hold directly of the Crown without any redden^g or 
casualties 3eparate from thpse e:!;:igible from the burgh in its 
oorpor^t0 character. As the corporation never dies, and cannot 
transfer its corporate rights, the fee is alws^rys full ; land t^her^ 
^e therefore no feii duties, or casualties, pr alternative 
holdings. 

As in thp transmission of req,l property inter vivos feudal 
principles and feudal forms prevail, so do they likewise in its 
transmission from the dead to the living. This transmission 
is effected by a procedure styled a service^ or, in the case qf ^ 
subject superior, without a /service, and by a Qian4ate called a 
precept of Clare Constat 

In the branch of the law relating to s^yices, jhe amending 
^cts make several imperative alterations : ip some respectB the 
adoption of the altered fon4 is optional, and in other respects 
it is declared that the law is to remain unchanged. In order 
to extricate thi^ coo^plicatbn, we will deal with the Gr&t an4 
moist important department as matter of history, ^x^ with tb^ 
other department as existing law, 

A service is either special or generd. The former where 
the {ancestor's title has been completed by sasine, and tl^e 
latter where it was personal. Brieves issuing fron^ Cha^,ery 
originated the procedure in both cases. In both seryijce^ the 
death of the ancestor at the faith of the king, and that t^ 
claimant was the next and lawful heir, formed matt^ of In- 
quiry. Bnt in the special service there were various .other 
poinjbs AS to which inquiry was to be made* These bziey^^ 
were directed to the sheriff, to whom, after c^ertain notices, 
they were presented, and an inquest or jury haying beei^ 
sworn, the claimant adduced the evidence establishing )khe 
points which he had to prove. If the yerdict negatived the 
claim^ nothing followed. If it was aflSrmative, the yerjdict was 
signed by the .chancellor (foreman) of the jnry 9,nd by th,e 
jndge, and the .claimant took Instrumeiiits. A Lat^n fhqx- 
ment (reciting the verdict), termed a Retour^ was lodged ij^ 
Ch^cery, where it was recorded. Wfeere tlxe lan<^ >yere 
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held of the Crown there was issued from the Chancery a 
separate writ bearing a precept of sasine founded on the 
retour. The precept was directed to the sheriff of the county, 
and on it infeftment was taken which completed the heir's title. 
It is still optional to obtain a precept from Chancery. In bur- 
gage holdings there is analogous procedure before the Bui^h 
Court, of which, however, the intervention of a jury does not 
form an indispensable part Where the lands are held of a 
subject superior, he, on production of the service, will grant 
a precept of Clare Constat^ which is so styled because it bears 
that the superior is satisfied on the points necessary to be 
proved under the special service. And on that precept the 
heir is infeft. If the superior should refuse, the heir must 
{MTOceed conformably to the remedies afforded by the 20 Geo. 2. 
e.60. 

Where the title (^ the ancestor was personal, namely, rest- 
ii^ on a disposition with jHroeuratory and jMrecept, the retour 
or decree of the general service transmits the right, and the 
bnr completes his title on the procuratory or precept. 

T\i(^ eame feudal prinmi^ ^^ forms pervade ^ law 
governing the accessory and superinduced rights of security 
whidk require iot their constitution and transmission every 
thing whidi is neoessary in a proprietary title. There are 
diffisDent forms known to the law. Of these some are ob^ 
sedate, and others very seldom used; and the ordinary mode 
is by a heritable bond aud dispo^tion in security. By it the 
debtor conveys his estate to be held of himself ot his superior 
in &voiir of the creditor in security of principal and interest, 
with a power of sale to be ex^ciaed after certain notice and 
with certain [precautions for the protection of the debtor, to 
whom the creditor is a^ountable for any surplus of the price. 
On this disposition the creditor is infeft, and the sasine is 
recorded : and thus there is created a public register of all 
such bufdens on real prc^rty. In the transmission of the 
right to another creditor by assignation (assignment) the 
same forms are to be ob8^^)red. 

Advantages of no ordinary kind ui^doubtedly flow from this 



76 LavD of Real Property in Scotland. 

8j8tem of the constitution and transmission of the rights of 
real property. Throughout it is consistent and well defined, 
and possesses flexibility in its mode of operation. It is very 
effective in the creation of variety of estate and of reservation 
of interest, and of conditions or limitations, or of burdens in 
favour of third parties. We do not include under the advan- 
tages of feudality the excellent system of registration which 
is established in Scotland, as it was gradually superinduced 
by statute, and would have been equally effective under laws 
founded on a different principle. 

But these advantages are more than counterbalanced by 
serious evilj?. A purchaser of land paying a full piice, and 
therefore entitled to the unlimited property, is, contrary to 
the true nature of the transaction, transformed into a feudal 
vassal, and subjected to the casualties and to the expensive 
forms and intricate subtleties which are inherent in the 
system. Of these, some of the most usual and most pemi«> 
cious arise from the creation, through sub-infeudation, of in- 
termediate nominal estates, which may, with the concurrence 
of the superior, be extinguished in different ways ; but, as there 
18 seldom a direct interest to extinguish them, they multiply in 
the course of successive transmissions. In consequence, the 
titles become perplexed, and their adjustment requires much 
care and cost. Any error in dealing with these nominal estates 
would be fatal, and therefore the settlement of the title de- 
mands not only many expensive deeds, but great skill in the 
conveyancer, and in some cases, costly judicial procedure. If 
the disadvantages are forcible as applicable to proprietary 
rights, they are still more so as applicable to rights in secu- 
rity ; ** for here," to use the words of an ingenious law re-* 
former of the last century, " a man who hath no intention 
but to obtain a real security for his money is transformed, by 
a sort of hocus-pocus trick, into a servant or vassal either of 
his debtor or of his debtor's superior."^ 

The practical evils inherent in the system were per^ 
ceived by the jurists of the seventeenth century by whom 
important reforms were proposed. The most eminent 
of them, Lord Stair, in a passage which we will specially 

Karnes* Historical Law Tracts, tit. Securities, p. 175, 
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notice hereafter, suggested the abolition of sub-infeuda* 
tion on the principle recognised in the English statute 
of Quia Emptores. Notwithstanding the weight which 
must, have attached to his authority, no change was ef* 
fected, and all of the evils continued in operation until they 
were partially cured in the earlier part of the eighteenth 
century. The unsuccessful rebellions of 1715 and 1745 
were the immediate causes of material improvements on the 
law of real property as between superior and vassal. Iii 
the former year there was passed the statute of 1 Geo. 1. 
cap. 20., ordinarily called the " Clan Act," by which the 
power of the superior over the vassal was much weakened, 
especially by the abolition of obnoxious personal services* 
That statute, although framed to accomplish only an imme- 
diate object, pointed the way to those more substantial and 
permanent improvements, which were the result of the re- 
bellion of 1745. By the Act of 20 Geo. 2. cap. 50., 
the tenure of ward was abolished, and was converted into 
blench and feu holding ; the casualty of non-entry was regu* 
lated ; the casualty of escheat was, in certain cases, abrogated ; 
to heirs and singular successors there was given a summary 
process against superiors to compel entries ; the attendance 
of vassals at Head Courts was discharged, and the services of 
tenants were ascertained. The beneficial results of that 
statute received important collateral aid from the noted 
measure of the same year, ordinarily styled the " Jurisdiction 
Act,'' by which the heritable jurisdictions of the great land- 
holders were abolished, and the vassalage freed from the 
severe and pernicious restraints which these had imposed. 
Notwithstanding the obvious advantages which these changes 
were fitted to produce, the spirit of rigid feudalism was, at 
that time, so prevalent in Scotland, that many viewed them 
with jealousy and distrust ; and it was even argued that the 
infringement on the feudal holdings and jurisdictions ^^ may 
be dangerous to our happy constitution."* 

Although this zeal for the rigours of feudalism soon .abated, 
yet the admiration of jurists for feudal forms and subtleties 

* Essay on Feudal Holdings, Superiorities, aad Hereditary Jurisdictions in 
Scotland. 
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remained in farce hj reason of the direction which was 
given to the more important objects of forensic and judicial 
inquiry. " The numerous forfeitures which followed the re- 
bellions of 17 IS and 1745^ gave rise to a multitude of difficult 
questions of high interest relative to the connection of supe^ 
rior and vassal; the nature and efficacy of destination in 
deeds of entail^ and the force of real securities over land. 
AH the learning of the feudal law came more immediately to 
be called into use ; and the professional success^ as well oA 
the character of the lawyer^ was estimated chiefly according 
to his skill in the law of heritable property/ * At a subse- 
quent time, the numerous questions which arose out of the 
law of elections produced similar results. The elective 
franchise in counties was vested exclusively in the immediate 
vassal of the CrowU) although bis had no interest in the land, 
and held a bare superiority. Political influence was main- 
tained by the creation of votes effected by parcelling out 
superiorities in different technical modes. For the purpose 
of working this system, the feudal forms and rules were pre- 
served in full vigour, and the most subtle refinements werd 
devised. A remarkable exhibition of these feudal intricacies 
is to be found in the Reports and in the treatises on the 
elective franchise. If the love of system, and the astuteness 
thus created had been confined to the more immediate object^ 
they might have been comparatively harmless ; but unhappily, 
their effects extended to all estates of superiority. From 
these causes, combined with the symmetry of the system and 
some good qualities, the idea of the necessity of conformity 
to the feudal rules became inseparably interwoven with the 
law of real property. The identification at that time of the 
bar of Scotland with the landed proprietary, and the intimate 
connection of all of the law practitioners with the same class, 
operated powerfully in extending these views, and in im- 
pressing the community with respect for feudalism. This 
bigotry was not, however, absolutely without exception. 
Lord Karnes exposed the evils and anomalies of the system 
with acuteness and force ; and he sums up his analysis by 
quaintly observing that ** when the substantial part of the 
* Bell, in Preface to Commentaries on the Law of Scotland, p. z. fcL 
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feudal law hfts thus vanished^ it is dismal to lie tinder the 
oppression of its forms, which occasion great trouble and ex- 
pense in the transmission of land property." ^ 

After a considerable lapse of time, public attention was, by ft 
combination of causes, awakened to the evils inherent in this 
igystem of land rights, and reform was pressed on the atten- 
tion of those intrusted with the administration of Scotch 
li^irs. The great expense attendant on the fortnation both 
of proprietary titles and of rights in security, the embarrass- 
ments and dangers which accrued from subtleties, the grave 
and numerous errors which ensued, the oppressive use of the 
feudal forms which was occasionally made by superiors 
themselves, btit more frequently by interested or speculative 
practitioners of the law, and the fetters which wer^ thus 
imposed both on the transfer of real property and on the 
power of borrowing, had been gradually creating the convic- 
tion that there was in the system much which was pernicious^ 
But the more immediate impulse was given by the alteration 
which was made on the elective franchise. By the abrogation 
of superiority as the basis of franchise, it sunk immeasurably 
in importance in estimation. Formerly, by reason of the 
political power which superiority conferred, it formed an estate 
for which a high price was realised ; but, by the chang«> it had, 
in the great majority of cases, become devoid of value, as the 
estate was reduced to the casualties, which were often purely 
nominal. In combination with this, it was foreseen that the 
intricacies and other difficulties attendant on the completion 
of the feudal title would increase in number and frequency ; 
as the holders of crown superiorities,-^ a large body in the 
counti^, — would cease to make up their own titles, and thus 
render the completion of the titles of their vassals practically 
unattainable. In compliance with the known wishes of the 
community. Commissioners were directed to inquire into the 
state of the law of I'eal property, and to make suggestions 
for its amendment. After having examined numerous wit- 
nesses, the Commissioners made an able Report ^ of which 
we have availed ourselves. The principles of the law and its 

* Historical Law Tracts, p. 177. 

' Report of Law Commissioners on Couveyancxng', 18S8. 
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actual state are analysed \ its advantages and defects are de- 
veloped ; suggestions for improvement are in part rejected 
and in part adopted ; and a series of amendments, in the form 
of substantive propositions, is presented as the result. The 
principle sanctioned is, that the feudal doctrines and rules, 
including indefinite sub-infeudation, ought to be retained ; 
but that they should be modified by abrogating the more 
obnoxious tenets and results, by pruning excrescences, by 
abolishing cumbrous and useless ceremonies and observances, 
by abridging forms, and abbreviating phraseology. By 
thus effecting a saving of expense and the removal of 
much intricacy and embatrassment, the facility of trans- 
action would be greatly promoted. For carrying these 
objects into execution, the propositions were so framed as 
that a greater or smaller number of them might, at any time, 
be made effective, and thus a system of amelioration might 
be cautiously kept in progress. 

Several years after the date of the Keport, bills containing 
specific propositions recommended by the Law Commissioners 
were promoted by the late Lord Advocate of Scotland, and 
by the present, and became law by the statutes, the titles of 
which are prefixed to this Article. We do not mean to 
attempt an analysis of the provisions of those statutes, for as 
they consist chiefly of the retrenchment of redundancies and 
of the introduction of improved machinery and phraseology, 
so much minute technicality exists, as to preclude even a con- 
densed view of their contents. Little more than their spirit and 
general intendment can be given; and this, we think, will be 
sufficient to show the nature and extent of the valuable alter- 
ations which they have made. We will not examine them 
chronologiciEilly ; but regarding them as parts of a system, we 
will endeavour to trace the bearing of each statute on the 
others and on the system. As we mentioned at the outset, 
the adoption of certain portions of the amended system is not 
imperative ; although undoubtedly it will be well to comply 
with it, unless there shall, in special cases, be strong reasons 
for adhering to the older forms. We greatly doubt the 
soundness of the course which has been adopted in leaving 



Law of Real Pr<q>erty in Scotland. 81 

the older rules and forms unrepealed. A statutory system of 
conveyancing ought to be precise and exclusive. In practice, 
perplexity may be produced by the occasional or partial use 
of the older forms by reason of supposed expediency. And 
where a less costly system has been substituted, the tempta- 
tion ought not to be left to the unscrupulous conveyancer to 
force compliance with the expensive forms. .We are not 
sure of the reason for giving the alternative; but we believe 
that it was a sacrifice to the spij^t of false conservatism. 

In analysing the amending statutes, we will begin with 
the 10 & 11 Vict c. 51., which governs the practice with 
regard to Crown Charters and Precepts in Chancery. The 
statute allows the fabric to remain untouched, but clears 
away much rubbish with which it was encumbered. For- 
merly it was necessary to pass in Exchequer a writ styled a 
Signature, on which a precept was issued, as preliminary 
to the grant of a charter from the Crown. These steps are 
abolished, and a charter is now obtained by lodging in 
Exchequer a draft of the charter, along with the titled-deeds. 
And after revisal and subjection to certain forms, the charter 
is framed in Chancery. Antiquated ceremonies, and the use 
of the Latin language are abolished ; conditions of entail and 
real burdens may be referred to as already in the registers ; 
and schedules embodying forms are annexed. 

The statute thud dealing with the fountain of land rights 
is, when viewed systematically, followed by the 10 & 11 
Vict. c. 48., being an act to facilitate the transference of 
lands and other heritages not held in Burgage, or in other 
words, the great mass of landed property. The essence of 
this statute, as of the former, consists of the substitution of 
abbreviated forms and clauses contained in schedules, of ex- 
planations of the import of clauses, of powers of referring to 
the registers for conditions of entail and real burdens, and of 
a provision that a charter of confirmation in the scheduled 
form shall imply a general confirmation of all the title deeds 
of the lands. Provisions are then inserted containing ma- 
chinery for compelling superiors to enter vassals, being a 
great improvement on the cumbrous and ineffective modes 
formerly in use. And the statute concludes with regulations 

VOL. X. a 
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applicable to a particular prooeas by which a creditor cau 
obtaia a judicial title to his debtor's lands. In connection 
with this statute must be taken the 10 & 11 Vict. c. 4SL 
which enaotSs with relation to lands in Burgage tenure^ pro^ 
visions of the like nature mutcUis mutandis. 

Although prior in date, the statute simplifying the form 
of obtaining infeftment, 8 & 9 Vict a 35., must, as one of 
the legal series^ be deemed subsequent to the statutes akeadj 
noticed. The provisions of that statute involve important 
improvements. The preoept or mandate of sasine was for- 
merly a oommand by the superior to bis baUie, to give to the 
vassal << heritable state and sasine real, actual, and corporal 
possession" of the lands owveyed by delivery of certain 
i^mbola on the ground of the hmds. It has been ehanged 
into an authority in general t^rms to give same to the 
vassal, and in place of an enumeration of burdens and re- 
strictions, the preoept at the dose contains a reference to 
ihem as before specified. This form is set forth in a schedule^ 
The oeremony of taking infeftment before witness^ is 
abolished, and there is mbstituted the registratioa <if sm 
instrument of sasine (conformably to a sohedule) whioh may, 
at any time, be put on the record. The date of the present*^ 
ment for recording is to be deemed the date of the infeftment; 
and in case of any error or defect,anotb^ instrument may b^ 
recorded. The forms of Burgage sannes remain as formerly. 
The result of this statute has been to place the sa^me in the 
preeiae pontion in law which it has long held in praotioe. 
It is a dedaration publicly recorded that the snp^or or 
dispoiier has granted a right to certain lands, and that aa 
conoerm third pardes the right is completed of the date and 
by means <tf the registration of the instrument. We entirely 
oonenr in the reasons which induced the Law Commis^cmerB 
to retain the instrument of sasine, and to record it in place 
of the charter or disposition which forms its warrant^ Some 
advantages would have aoorued firom recording the warrant ; 
but they would have been more than counterbalanced by 
diaadvantf^es. Nothing should enter the record but what 
the law requixea to be published eithw as eowtituting the 



Lau> qfReal Property in Scotland^ 83 

primary right or as burdening it. And many deeds contain 
conditions and stipulations creating personal obligations^ not 
intended to qualify the real right. 

These statutes exhaust the new enactments relative to 
proprietary rights as inter vivas; and the 10 & 11 Yict- 
c 27. amends the law and practice as to the service of heirs. 
As we have already indicated^ brieves from Chancery are 
abolished ; and the service now proceeds on an application to 
the sheriff of the county or to a functionary who has been 
newly created^ called the sheriff of Chancery^ whose juris- 
diction extends over Scotland, The forms are abbreviated 
agreeably to schedules ; the jury is abolished ; the evidence is 
received by the judge^ whose decision may be reviewed by 
the Court of Session^ either in the case of his refusing to serve 
the applicant or where there are competing parties ; and if 
necessary a trial by jury may be ordered. The judgment of 
the aherifl^ either original or as conformable to the instructions 
of the superior court, is to be recorded and to have the effect 
of a retour. Where the lands hold of the Crown infeftment 
may be taken on this decree or (as we formerly mentioned) 
on a precept from Chancery. In dealing with this matter 
certain provisions of the Crown Charters Act must be taken 
in combination with the provisions of this statute. Precepts 
of elare constat from subjects superior, and entries of heirs in 
Burgage tenements continue unaffected. 

The statutes of 10 & 11 Vict. o. 50. and 8 & OVict c3L, 
facilitating the constitution, tnuqismission, and extinction of 
heritable securities for debt, are framed on the same principle 
as those relating to proprietary rights. Bonds and dispo- 
sitions in security are to be granted in a scheduled form; 
explanations of the clauses are given ; regulations are made 
as to registration and the criterion of preference in compe- 
tition. The effect of sales, the obligation of the creditor to 
account, and the disencumbering of the lands, are likewise 
regulated. Transference is to be by registered assignation, 
and assignations are to be preferable according to the dates 
of registration. Benunciation is to be according to a sche- 
duled form and by recorded discharge. Both of the statutes 
provide that the forms previously in use diall be competent. 

a 2 
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By the combined operation of these statutes sasine is abolished 
as a step necessary for completing the right of the creditor 
in a proper bond and disposition in security, and in trans- 
mitting the right of the holder of a heritable security in 
whatever form it is constituted. 

We have repeatedly referred to the schedules appended to 
the series of statutes. Opinions have been indicated that 
the precise forms and words of the schedules are not impera- 
tive, as the statutory phraseology is " in the form or as 
nearly as may be in the form." But it is understood in 
practice that the deviations should be as few and as seldom 
as possible. This view is in accordance with the intendment 
of the statutes, and with the phraseology as applicable to the 
larger portion of the schedules* But a difficulty may arise 
in its application to certain of them. Independently of the 
ordinary interpretation clauses, specific sections contain 
explanations of the import of the schedules* These explana- 
tory sections are of the essence of the statute, admit of no 
deviation, and are imperative* But it must be assumed thai 
the precise form and words of the schedule must always be 
used ; for to them only the explanations can be applied, and 
a deviation would take them out of the section and leave 
them open to the common rules of interpretation. While we 
approve of statutory forms serving as guides but admitting 
of latitude, we doubt whether it is advisable to render them 
thus stringent by combining them inseparably with the 
enacting clauses. This presents an important question in the 
details of legislative machinery and phraseology, and it would 
require serious consideration how far it should be sanctioned 
as one of those changes in this important department which 
are now in progress, and which are, confessedly, so needfuL 

No doubt can exist of the importance of these amendments 
on the law of real property. They have been highly appre- 
ciated in practice, and have been adopted by conveyancers^ 
with the exception of a very few instances, in which the heif 
under a Crown-holding has resorted to the old form of 
procedure. 

But valuable as these improvements are, and althou<^K 
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they Way, foif atime, be deiemed sufficient, yet they ought to 
be considered as merely the first movement of the machinery 
of amelioration. Even within the very prudent limits pre«> 
scribed by the Beport of the Law Commissioners, there are 
proportions for extensive and beneficial alterations which we 
trust will soon become law. Two of the more important of ' 
them will be mentioned. Firsts it is proposed that in place 
of the actual concurrence of the superior in charters of 
resignation and confirmation, confirmation should be implied 
ipso jure; and, secondly ^ that casualties, and the right to com- 
position should be discharged on purchase by the vassal or on 
commutation for an annual payment, which purchase or com- 
mutation should be competent on the requisition of the superior 
or of the vassal, and that a discharge of it.should operate as 
nn absolute disencumbrance. Following the precedent of the 
20 Geo. 2. c. 50., the Court of Session should have the power 
of framing the rules according to which the respective inter- 
ests of the parties are to be adjusted.^ 

Even these reforms would however, as we think, be insuf- 
ficient We feel the delicacy of differing from the Law 
Commissioners, and especially of indicating the adoption of 
suggestions which they rejected ; and we will therefore state 
our views with diffidence and without much detail. 

The serious evil demanding a radical cure is the continu- 
ance of sub-infeudatlon ; for, while it is permitted, pernicious 
results are inevitable. The difficulty of retaining it consist- 
ently with efficient reform, is proved by the machinery 
introduced into the amending statutes. In the general 
transference of lands acts there is a series of complicated 
sections and schedules governing the modes of entry ; and 
like provisions are made in the service acts. Implied con- 
firmation, and the purchase of casualties and feu duties would, 
doubtless, remove a portion of the existing evil ; but much 
of it would remain untouched. As we read the suggestions, 
implied confirmation is not to exclude resort to the existing 
forms, but is to operate where they have not been used. 
The remedy, therefore, would be partial and precarious, as 
the observance of the existing forms might, from many 

' Report of Law Com. on Conveyancing, pp. 54 — ^58, . 
o S 
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motiveflj be enforced; and the admixture of these with the 
new rules would^ by complicating the system^ add to the 
embarrassment and insecurity of land rights. The practical 
difficulty is shown by the safeguards proposed ; — for example, 
a power to the superior to challenge the vassals sasine on any 
ground which would haye been applicable to a charter of 
resignation^ or, where the vassal has recorded a sasine incon* 
sistent with the superior's right, to sue to have the title 
annulled and one taken conformable to his views. In like 
manner during the continuance of sub-infeudation, the power 
of purchase or commutation would be a partial and fluctuating 
remedy. The judicial procedure suggested is, perhaps, the 
best machinery which can be devised ; but, like every im- 
provement which can be operative only through such proce- 
dure, recourse would be had to it with reluctance, and 
superiors and vassals would often rather be content with 
their actual position. As each new subfeu involves casualties 
and feu duties, the remedy would become necessary in each 
instance ; and there would be a series of alternate creations 
and extinctions perplexing in practice, and exhibiting a 
system both cumbrous and irregular. 

"We will now give an outline of a remedy which, without 
pretension to originality as to its component parts, has not^ 
in so far as we can trace, been hitherto presented as a whole. 
Our propositions are, First With relation to existing feus, all 
superiorities intermediate between the holder of the dominium 
utile and the Crown or at least the tenant in capite of the 
Crown, should be abrogated, which, Secondly^ should be 
combined with the compulsory purchase and sale of casualties 
and feu duties or their conversion into an annual real burden. 
Thirdly, with relation to future land-rights, the feudal 
tenure should be the same as in the preceding case, united. 
Fourthly^ with the power of creating annual real, but trans- 
ferable, burdens; on which system. Fifthly , should be superin- 
duced a system of leasing so regulated as that it might be 
engrafted on the radical titles. In the reform here indicated, 
we have purposely rejected the proposal to substitute aUoditd 
rights for feudal, because we doubt the compatibility of the 
allodial theory with strict principle, and because we think 
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Aat ttid satkid benefits oan be Attained without to great a 
deviation from existing law or so marked an encroachment 
on juridical opinion. The fundamental principle of feudalbm^ 
whidi vedts the whole lands of the state in the sovereign, 
would remain intact, while, by the adoption of the modes of 
tenure suggested, sub-infeudation and its attendant evils 
would cease. 

The proposition that all lands should be held directly of 
the Crown, has the important advantage of simplicity. It is 
not contemplated that there should be any thing analogous 
to the present system of Crown Charters. Under rights now 
existing intermediate superiorities should be abrogated and 
feu duties and casualties be valued and purchased. A deed 
embodjring the abrogation and purchase, and declaring that 
the tenure was in blench of the Crown, might form the funda- 
mental title, while a relative document, similar to the statutory 
sasine, might be put on record. Where, as in feus for build- 
ing, there were conditions affecting the body of feuars, these 
could be rendered effective and permanent by inclusion in the 
newer title. This mode of tenure has the ad^tional recom- 
mendation of its having, in some measure, an analogy with 
burgal holding, which, it has been conceded, constitutes a 
simple and efficient title, free from the defects and anomalies 
of feudality. And of this a strong proof is afforded by the 
comparatively small extent of reform which it has been found 
necessary to apply to Burgage tenure. But if this should be 
deemed too great an innovation, we would be content with 
the introduction of holdings of the tenants in capite of the 
Crown, with the abolition of subinfeudation. This tenure, 
mdependently of its analogy to ihe English statute of Quia 
JSmptoreSf has the sanction of high authority- A reference 
has been already made to a passage (which we now quote) 
in Lord Stair's Institute, recommending the abolition of 
riub-infeudation. "It might also be statuted with greater 
advantage to real rights that none should be capable togive 
subaltern infeftments biit the immediate vassals of the King, 
and that the proprietors by other subaltern infeftments should 
^i be ordained to take charters of the King's immediate vas- 
sals, from whom at first all subaltern infeftments behoved to 

G 4 
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flow,— with this provision, that if the subaltern vassal^ were 
obliged any farther to their immediate superiors than they 
were to the first superior, as if they obtained a greater feu 
duty, or if a ward or blench vassal set the whole or a part of 
his fee in feu farm, the superior being the King's vassal or 
his successor, should give to that subaltern interposed supe^ 
rior an irredeemable annual rent equivalent to the excresce 
which he had from his vassal above what was due to the first 
superior."^ 

In future transfers of real property the disposition and the 
recorded sasine ought, by virtue of the statute, immediately 
to vest the disponee with the status of the vassal of the 
Crown or of the tenant in capite of the Crown, according as 
one or other of the modes of tenure should become law. If 
tenants in capite with the power of a single sub-infeudation 
were allowed to continue, their titles would, necessarily, be 
derived from the Crown by charters the same as are now 
in use, or with such farther abridgment as might be suitable 
to the amended system. Subordinate estates might, com* 
patibly with either mode, be carved out by the reservation of 
a ground rent or analogous charge, which might be imposed 
as a real burden, be registered as such, and be transferred by 
.assignment recorded. An annual payment thus created and 
regulated, styled a ground annual, is known to the law of 
Scotland; but, as in practice, it has been used chiefly in. 
Burgage property, it has not attracted much of the attention 
of conveyancers. It might serve as a model, subject to the, 
needful changes, for the description of estate here indicated. 

On this system of feudal rights a system of leasehold could 
be advantageously engrafted. Leases, either for long terms 
of years or in perpetuity, might form the basis of the title of 
subordinate estates. The perpetual lease, or assedation, as it 
was styled, is strictly compatible with feudal tenures. Ac- 
cording to the ancient law of Scotland, " if the subfeudation 
be a real feu farm, whereby the feu duty is considerable and 
competent to entertain the vassal, such feudation is thereby 

I Stair's Institutions of the Law of Scotland, b. II., tit. 4., sec. 6. Vide also 
Koss*s Lectures on the Practice of the Law of Scotland on Conveyancing, 
vol. ii, p. sol. 
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accounted only location.''^ And in the statute by which 
barons and freehdders ^*may let their landes in few fenne," 
the grant is termed an assedation.^ Although grants in feu- 
farm have long been regarded in practice as strictly feudal^ it 
is important that their earlier purport should be remembered^ 
as it may render the extension of leasehold acceptable to 
those jurists who consider the sanction of antiquity as of 
value. 

But utility is the object which demands attention, and the 
course su^ested would, certainly, be useful. By a system 
of leasehold well-regulated, estates might be carved out en« 
tirely free from the complexity and subtlety which sub*infeu- 
dation involves. In reality it is under leases that a very large 
portion of valuable estate is held ; for although the agricul- 
tural lease for nineteen or twenty years is comparatively 
short, yet the same principle operates in the creation of such a 
subordinate estate as in leases for long terms. Feus arc now 
in demand chiefly for building ; and for that purpose leases 
of long duration or in perpetuity might be substituted. A 
statutory system might be framed without serious difficulty* 
Firstj a record of leases and of the relative transferences, 
conditions, and burdens might be created, from which creation 
great advantages would accrue. Such a record has, at differ-^ 
ent times, been contemplated. It was proposed by the Law 
Commissioners, and a Bill for its establishment was brought i% 
bat was afterwards abandoned. By such a record all the con- 
ditions of the original lease could be preserved ; and, at every 
stage of transmission, the document could be consulted, devia-» 
tions from it prevented or corrected, and protection given 
where the interests of third parties were involved. Secondly^ 
unlimited powers of aaaigning should be an integral part of 
the system, combined with powers of subletting subject to 
limitation as to number in the descending series of sub-leases* 
Where ground, as in building leases, was let to numerous 
lessees, there should be inserted conditions protecting joint or 
general interests, which each lessee might enforce, or call on the 
lessor to enforce. Thirdly y the lessor's preference for rent by 

^ Stair, b. II., tit. ii., sec. 13. 

9 Stat 1457, c. 71. Scotch Statutes are cited hy the year of our Lord. 



&d tjaw of Real Property in Scotland. 

hjpoth^ or distress against the possessor should be preserved^ 
under such modifications as would render that right more in ao« 
Gordance with the welfare of the community^ than it is under 
the existing law. And, Fourthly y power might be giyen to 
burden in security of debt, creditors being entitled to enforce 
their claims by attaining either natural or civil possession. 
As the law stands, no mode has, hitherto, been devised by 
which leasehold property can be subjected to security for 
debt ; and this has been felt as a serious evil. The law of 
courtesy and terce might be rendered applicable, and powers 
be given to burden for provisions for wives or children. 
Although recourse to the conditions of the original title and 
their observance throughout would be the most simple and 
effective mode, yet the introduction of prescription might be 
attained. The right, as it existed for the preceding forty 
years, might be held to govern on the assumption that the 
lessor or other parties having an interest had guarded them-* 
selves against encroachment or deviation. 

Alterations so extensive and varied on the contract of lease 
have, doubtless, an appearance of innovation which may be 
startling to the Scotch conveyancer and even to a portion of 
the community. But the power of the statute could re- 
move the technical difficulties of the former, and the latter 
would soon perceive that the change was for their good. The 
most plausible objection which has been urged against the 
Substitution of leasehold for the feudal tenure is, — that the 
people of Scotland have hitherto shown a preference for the 
latter. There is truth in the observation; but sufficient 
iittention has not been paid to either the cause of the prefer* 
cnce or to the important modifications to which it may be sub- 
jected. The preference is owing to that respect for feudalism 
Which was so anxiously inculcated, and by which all classes 
were affected. A relation with a great proprietor in the 
capacity of vassal, and the power of himself becoming a supe- 
rior, combined with the identification of the feudal right with 
perpetuity, gave, in popular estimation, the feuar a position 
preferable to that of the lessee. But these prejudices are fast 
yielding to the more enlightened and practical views which 
have resulted fropi commercial enterprise. The introduction 
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of bmlding leases of long duration, and the consequent crea- 
tion of valuable and permanent leasehold property, are rapidly 
tending to enhance tenure by lease in popidar opinion. In 
increasing towns near entailed estates, leases for ninety-nine 
years, under the 10th of Geo. 3. c 51., are in general 
demand, notwithstanding the stringent conditions which the 
statute imposes. In common parlance holders of long leases 
are often styled proprietors; and numerous attempts have 
been made, but hitherto without success, to devise means for 
making leasehold property available in security of debt As 
these sounder views are now in progress, they would soon 
gain the ascendant if the proposed change were made. 

Difficulties might, doubtless, be encountered in adjusting 
details. But, as experience has proved, these would be over- 
conie if the principle were conceded, and an effort made to 
carry it into execution. The same prediction of evil, and the 
same disappointment of the prediction, attended important 
alterations which have from time to time been made in the 
law of Scotland. Evils of great magnitude were apprehended 
from the changes of the tenures and the abolition of the 
heritable jurisdictions, from the Sequestration Act, and from 
the recent amendments on the law of real property and on 
the law of entsul.* But it has been found that the appre- 
hensions were groundless, and that the law has been greatly 
improved. 

. ' Here we mutt oorreet a mistake which, by unaocountable inadvertence 
waa made in the Article on Scotch Entails in our number for NoTcmber, 1848, 
pp. 61 — 62. It is there said, that the 5 th Geo. 4. cap. 87. authorises the 
proprietors of entailed estates to grant provisions, first, to wives or husbands to 
the extent of one^third part of the free rent ; and secondly, to younger children 
to the same amounts whereas the <* secondly" should have been,-«-to the extent 
of three years* free rent 
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ART. V. — THE REFORM OF THE INNS OF COURT, 

No. I. 

On the 27th 'of February last, the Attorney-General, iu 
answer to a question of Mr. Ewart, informed the House of 
Commons that the lectures established by the Inns of Court 
had not been successful, and that he had been informed that 
it was the intention of the Society of Lincoln's Inn to dis- 
continue the appointment of the lecturer on Equity ; which 
fact is placed beyond doubt by an inquiry which we have 
made in the proper quarter. 

The Society of Lincoln's Inn appointed a lecturer* in 
Michaelmas Term, 1847. It would seem, therefore, that 
either the Society was wrong in taking this step, or in re- 
voking it after so short a trial of lectures. To appoint a 
lecturer in November, 1847, and to discontinue the appoint- 
ment in February, 1849, is surely, on the face of it, without 
explanation, a somewhat strange proceeding ; more especially 
as the learned lecturer, we believe, did not commence his 
lectures until Michaelmas Term, 1848. It becomes, then, oif 
some importance to inquire into the reasons and motives for 
the establishment of lectures, and whether those who had to 
watch its early existence have done their duty by it : whether, 
in fact, the bantling has been properly nursed and tended ; 
whether it has had a fair and reasonable support from its 
foster fathers; whether they really wished it to live, or whe- 
ther, though, like Beckys they might give it a kiss in public, 
they pinched and neglected it at home.* 

^ In this Society he is called Professor. There is no uniformity in this 
respect in the Inns of Court — not even in name. 

' <* Rebecca, seeing that tenderness -was the fashion, called Rawdon to her 
one evening, and stooped down and kissed him in the presence of all the ladies. 
He looked her full in the face after the operation, trembling and turning very 
red, as his wont was when moved. * You never kiss me at home, mamma,* he 
said : at which there was a general silence and consternation, and a by no means 
pleasant look in Becky*s eyes.** — Vanity Fair^ chap. xlv. 
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We appeal to all our precjeding papers on this subject, from 
the first proposition of a Law University *, whether we have 
shown any want of respect to the rulers of the Inns of Court. 
We have all along admitted the importance of obtaining their 
concurrence, and support of any scheme of legal education ; 
and we have laboured hard to secure their cordial co-opera- 
tion. But we think we have a right to inquire freely into 
the manner in which they have executed the trust reposed in 
them ; and if we shall now find it our duty to express our- 
selves strongly in the matter, we wish to be understood as 
imputing no blame to any individual. The majority are in 
fault. There is, we believe, even in Lincoln's Inn, a minority 
to whom no blame whatever can attach ; and we know not in 
which class, majority or minority, any individual benchar 
should be ranged. Nay, we do not wish to inquire. 

It is to the acts of the body that our observations are in- 
tended to apply. But need we go further than this ? Need 
we say that we respect and honour the lights and ornaments of 
our profession ; that we reverence the Bench ; that we exult 
in the genius, the learning, the high and generous feeling of 
the leaders of the Bar ; that we, however humble our own 
position, have enjoyed the courtesies, not to say the friend- 
ship, of some of them ; and that at no period of our legal 
history was there ever assembled round the Bench table so 
illustrious a body, in station, in learning, in integrity of pur- 
pose, in blamelessness of life, as is now to be found there, if 
we look to it« members as individuals ? But it is on this 
very account that we do not hesitate to tell them that, as a 
body, they are wrong ; that they are acting without a com- 
plete knowledge of the subject ; and that the sooner they 
retrace their steps, or adopt some other mode of proceeding, 
the better. 

The previous examination of this subject has now fortu- 
nately narrowed the ground for discussion. After the docu*« 
mentary and other evidence already produced, it will not be 
disputed that the Inns of Court were instituted for the pur- 
pose (among others) of affording a legal education ; that lec- 
tures were at one time delivered in their halls ; that examina- 
tions and mootings were once in force ; that these were made 

» 1 L. B. S45. 
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the bases of all degrees granted in law ; and that the Benchers 
of all the Inns of Court hold their lands in trust (among 
others) for these objects. We have never seen of late any of 
these propositions attempted to be denied. The arguments 
against the establishment of a complete system of legal educa^ 
tion are now of a different kind. They are put forth very 
faintly ; indeed, they have been rather hinted at and whis* 
pered in private conversation, than publicly stated auad 
iivowed ; but, so far as we have been able to collect them^ 
they are as follows : — 

It is said that the science of the law cannot be properly 
taughtj or even assisted by this mode of teaching; that lee* 
tures may be useful in teaching chemistry or other sciences 
where experiments are introduced ; but that in a science so 
abstract as the law, it is impossible to learn it otherwise than 
hj books and private study. As to which we have only to 
reply that for a long period, even in this country, the law 
was thus taught»in these very Inns of Court ; and that it 
must be shown, to give any value to this ai^ment» that tho 
students of the present day are of a different mould from 
those of a former time. But, passing this, we all know that 
various branches of the law have been taught in all ages by 
word of mouth ; that many of our best institutional works, 
both here and in America, have been first delivered in the 
form of lectures; that at the present moment in all the princi* 
pal Universities of Europe, and in Scotland, Professors of 
Law exist equally, and with as great benefit and success, bjb 
Professors of Divinity and Medicine ; and that wherever, in 
this country, the attendance on lectures on law has been ren« 
dered essential to obtaining a degree, or made a systematic 
portion of an academical course, it has been attended with 
success. Ask any attorney who has been admitted for the 
last ten years, or any person who has, for the same period^ 
received legal preferment in India, whether he has derived no 
benefit from lectures on law ; and we apprehend he will be 
as much amazed at the question as if he were asked whether 
his breakfast or bis dinner did not contribute to the nourish-* 
ment of his body. To say that lectures, and nothing but 
lectures, would do, is not correct; but to conclude from this 
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that lectures, accompanied by other studies, are of no use^ 
appears to us, we must say, ridiculous. 

But this, we think, is hardly said by any one, unless, 
indeed, by some very old gentlemen.^ The way it is usually 
put is, that lectures are not suitable for the Bar; that there 
is something in the peculiar idiosyncrasy of this branch of the 
profession which disqualifies its members from deriving any 
benefit from this mode of instruction; that it may be useful 
for attomies, but to the higher branches of the profession it 
can be of no value. 

Now this we cannot understand. In what respect does 
one branch of the profession, so far as this matter is conip 
cemed, differ from the other. Are not the same impressions 
pfoducedonthe mindsof theone dass asof theother? 3^Iany 
fiunilies have very recently produced distinguished members 
of both branches of the profession. Two brothers start in 
life very much about the same age ; one becomes a barrister^ 
the other a solicitor. Numerous instances of this will occur 
to the mind of our readers. The fiunilies of Wilde, ^mdwelU 
Pollook, Pemberton, FoUett, Bethell, and others, will readily 
supply living illustrations of this ; and yet can it be contended 
4hat if one brother enters an Inn of Court and the other be** 
comes an articled clerk, that what is useful to the one is. 
entirely useless to the other. What is the condition of the 
student of the Inns of Court ? Let us see how Blackstone 
describes the student of his day ; let us ask how he differs 
£pom the student of the present day : — ^^ We may appeal," he 
says, *^ to the experience of every sensible lawyer whether 
any thing can be more hazardous or discouraging than the 
usual entrance on the study of the law. A raw and inex- 
perienced youths in the most dangerous season of life, is 
transplanted on a sudden into the midst of allurements to 
pleasure, without any restraint or check but what his own 
prudence can suggest ; with no public direction in what course 



* We certainly did hear an old Master in Chancery, now no more, give utter* 
ance to something like this: — " For my part," said he, ** I can't see any good 
in these lectures. I never got any good from them." This was, indeed, one 
of the best experimental arguments he coulU have used in their favour. 
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to pursue his inquiries ; no private assistance to remove the 
distresses and difficulties which always embarrass a b^innen 
In this situation he is expected to sequester himself from the 
world, and by a tedious lonely process to extract the theory 
of law from a mass of indigested learning ; or else by an 
assiduous attendance on the Courts to pick up theory and 
practice together sufficient to qualify him for the ordinary 
run of business. How little therefore is it to be wondered 
at that we hear of so frequent miscarriages ; that so many 
gentlemen of bright imaginations grow weary of so unpro- 
mising a search, and addict themselves wholly to amusements 
t)r other less innocent pursuits ; and that so many persons of 
moderate capacity confuse themselves at first setting outy and 
continue ever dark and puzzled during the remainder of their 
KvesJ'^ 

This appears to us a pretty accurate description of the 
student of the present day. It may be said that since the 
time of Bkckstone the custom has grown up of resorting to 
a barrister^s chambers as a pupil ; but without at all under- 
valuing the instruction here obtained (which we deem essential 
to the acquirement of a proper knowledge of our profession) 
it is sufficient to say that it cannot supply the want of sys- 
tematic lectures and examination. The understanding has 
ever been, that all that the barrister undertakes is to allow 
the pupil to see the business that passes through his chambers ; 
any thing more than this is entirely voluntary, and more than 
this a barrister or pleader in full practice cannot bestow. No 
r^ular instruction in the law is attempted in the chambers 
most frequented, and when it is, it merely proves that a 
knowledge of the law can be thus communicated* 
:* These appear to be the obvious truths connected with this 
subject. What, then, is the great argument against the esta- 
blishment of lectures ? The Attorney-General has stated it 
in his answer to Mr. Ewart. That it has been tried by three 
of the Inns of Court and that it has failed ; as to the fourth, 
in which it is admitted to have had more success, we shall 
have a word to say. 

> 1 Com. bi. 



Reform of the Inns of Court 97 

Let us inquire^ then, with what accompaniments it was un- 
derstood that lectures should be instituted, and how far these 
further proceedings were recognised by the Inns of Court 
We think it wiU be easy to show that no person who pro- 
moted or advised the establishment of these lectures, ever in- 
tended that lectures only should be delivered. It is to be 
remembered that certain steps as to legal education were 
taken in the first instance by the Inns of Court without any 
recommendation from Parliament; and, in the next place, 
certain other steps, as was stated by the Attorney General, 
in pursuance of the recommendations of the Select Committee, 
thus so far connecting the proceedings of the Inns of Court 
with those of the House of Commons' Committee. As we 
have taken great interest in the question from its commence- 
ment, we have endeavoured to preserve most of the documents 
connected with it, so that our readers may easily satisfy them- 
selves on this point. 

The first of these proceedings (we mean, of course, of late 
years) is the Report of the Committee of the Middle Temple 
in November, 1845.' In this document, the first recom- 
mendation is the appointment of a lecturer; the second is 
"the institution of an annual examination of students pro- 
posed for the Bar previous to their being called." This pro- 
posed examination was not to be compulsory; but " the names 
of those students who have submitted themselves to examina- 
tion were to be published by the Society, with such honour- 
able additions as they shall appear to have deserved ; and 
the Committee hope and believe that the attention of the 
profession will be attracted to these lists, and that many 
young men will be found desirous of availing themselves of 
this unexceptionable mode of becoming known and distin- 
guished. The Committee propose that the examination shall 
be conducted by three benchers, assisted by the lecturer." 

The Keport goes on thus: — " The third recommendation 
of the Committee is necessary for the completeness of the in-' 
stitution they desire to see established. As an additional in- 
ducement to attendance at the lectures and to exertion at the 

1 Printed anti, 3 L.R. pp, 406^412. 
VOL. X. H 
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examination, the Committee propose that two exhibitions or 
prizes, of one hundred guineas each, should be given by the 
Society to the two students who, having diligently attended 
at least three terminal courses of lectures, shall have passed 
the most meritorious examination. The Committee believe 
that these exhibitions will not only prove to be a great 
incentive to attendance at the lectures and at the examina- 
tions, but that they will also be found of great benefit to 
many young men of slender means ; and the Committee trust 
that the number of the rewards may be hereafter augmented^^ 

** At a Parliament holden this sixth day of January, 1846, 
* It is ordered that a lecturer be appointed^ an examination tn- 
stitutedy and two exhibitions established^ in the manner and 
subject to the regulations recommended in the Report^ " 

In pursuance of this Report, Mr. ^George Long was 
appointed Reader iu Jurisprudence and Civil Law. 

Committees having been appointed by the several Inns of 
Court to consider and report on this subject, " Minutes of the 
result of the conferences of the deputation from the Com- 
mittees of each of the Inns of Court ou. the subject of Legal 
Education, as approved June 3. 1846,"* were drawn up at 
the Inner Temple. 

The deputation agreed that the following propositions 
should be oflfered for adoption to their respective Societies: — 

** That it is expedient to institute rewards or honours, or 
both, by way of encouragement to students who may be 
willing to undergo examinations. 

** That for tJie purpose of preparing the students for such 
examinations^ there should be established four lectureships, in 
addition to that on Civil Law and General Jurisprudence 
already established by the Middle Temple. 

*• That the subjects of the additional lectures should be : — 

'* 1. Constitutional Law, Criminal, and other Crown Law. 

" 2. The Law of Real Property, and Conveyancing, De- 
vises and Bequests. 

*« 3. Those branches of the Common Law which arc not 
included in the two last heads. 

» Printed, 4 L. R. p. 44. Abo printed in Report of Select Committee of 
House of Commons, App. p. dio. 
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^ 4. Eqtdtable Jurisprudence, as administered in the Court 
of Chancery. 

** That the lectureship for Constitutional Lau), Criminal, 
and other Crown Law, should be maintained at the joint expense 
of the four Societies. 

** That the lectureship for Civil Law and General Jurispru- 
dence should be maintained, as now, at the sole expense of 
the Middle Temple. 

** And that the other three lectureships should be main- 
tained at the expense of the three other Societies respec- 
tively, — one for each, — as shall be hereafter arranged among 
themselves. 

^* That no examination should be required of any student 
as a condition precedent of his call to the Bar. 

" That every student should be required, as a condition 
precedent of his ci^l to the Bar, to produce a certificate of his 
having attended two of the courses of lectures, the selection 
to be determined by himself." 

It will be observed, that although no compulsory examina- 
tion was established, yet the step of appointing lecturers was 
recommended to be taken for the purpose of preparing the 
student for a voluntary examination. 

In pursuance of these suggestions, the three other Inns of 
Court selected and arranged their respective departments of 
lectures. To Lincoln's Inn Equity was assigned; to the 
Inner Temple, Common Law ; and to Gray's Inn, Eeal Pro- 
perty and Conveyancing. Of these, the Society of Gray's Inn 
was the first to take any step in acting on the suggestions ; 
and in Michaelmas Term, 1846, a "lectureship of Real 
Property and Conveyancing, Devises and Bequests," was 
established, and subsequently in Easter Term, 1847, Mr. W. 
D. Lewis was appointed the lecturer. Shortly afterwards, 
the Inner Temple appointed Mr. R. Hall lecturer on Common 
Law ; and Lincoln's Inn, on the 20th July following, issued 
a notice* that the benchers would appoint a lecturer on 
Equity in the succeeding Michaelmas Term; and in that 
term Mr. Spence was accordingly elected by the majority of 
the benchers. Professor of Equity. 

» Printed, 6 L. R. p. 446. 
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The appointment of Mr. Spence by the Society of Lincoln's 
Inn was accompanied by the following recognition of the 
** minutes" made at the Inner Temple in June 3. 1846 : — 

^' Resolved, That students of the Inns having attained the age 
of twenty-three years, may be called to the Bar after the expira- 
tion of Rye years from admission, twelve terms having been kept, 
nine exercises performed, and certificate produced of attendance on 
two courses of lectures. Masters of Arts and Bachelors of Laws 
of the University of Oxford, Cambridge, or Dublin ; and students 
of the Inn, not being graduates, but who, on their application, are 
examined in law, and pass a sufficient examination, having com- 
plied with the requisition in respect of terms, exercise, and certi- 
ficates, may be called after the expiration of three years." (June 
11. 1847.) 

So far at present as to the Inns of Court. Let us now 
turn to the Report of the Select Committee on Legal Edu- 
cation and its recommendations, which, according to the 
Attorney General, were attended to by three of the Inns of 
Court. It will be found that they all point, not only to lec- 
tures, but to examinations^ to attendance on lectures as ne- 
cessary to a call to the Bar, and to the other means of 
instruction to which we have alluded.^ In this they only 
echo the recommendations of the long list of persons, some of 
them of eminence, examined by them. It will be found that 
with them examinations were considered more important 
even than lectures.^ They further state their opinion that 
it would be competent for the Inns of Court to insist on such 
examination. Among others thus given, we would cite that 
of Lord Campbell, which is strongly in favour of examina- 
tions, and he concludes by saying, " I think it should be left 
in the first instance to the Benchers of the Inns of Court to 
introduce the necessary reforms ; but if they should fail in 
doing so, I think it would be a very good subject to be taken up 
by. the legislature.^^ 

It will be remembered that the Report of the Committee 

PriDted, 6 L. R. pp. 240— 243. 

See Uiese opinions coUected 7 L. R. pp. 94 — 113. In collecting them 
(Not. 1847) we find that we obsenred, ** Afler the first noTelty has passed 
awa7,Jectures» if unaccompanied by other changes^ will cease to be attended." 
IJL. R- p. 83. 
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(which took a good deal of evidence on the subject) pointed 
to a Royal Commission which was to regulate the whole 
subject of legal education. 

Thus, and under such auspices, were these lectureships 
established, and we had the pleasure of giving, from time 
to time, an account of their progress, and of endeavour- 
ing, so far as was possible, to assist their practical opera- 
tion. It is to be observed that the scheme agreed to by 
the. delegates was not completed, because the fifth lec- 
tureship contemplated by it has never yet been established ; 
but the four lecturers were proceeding with their courses, the 
halls and libraries began to have the appearance of legal 
universities, notices being given of the different classes ; and 
it was only in August last that we directed attention to the 
subject, and printed (8 L. R. p. 384.) the written statement, 
of all the lecturers, "that the system and practice of English 
law, concurrently with general jurisprudence, may, with ad- 
vantage to all students for the Bar, form the subjects of 
public lectures regularly attended by them," and " respect- 
fully representmg to the Benchers of the four Honourable 
Societies, that attendance^ to some reasonable extent, upon the 
law lectures which are now being delivered in the halls of 
the several Inns of Court, under their sanction, might be- 
come usefully, for the future, part of the qualification to be 
required in candidates for the degree of barrister." They 
further "expressed their opinion that the efficiency of the 
professorships which had been recently instituted was not 
adequately secured without the public sanction of the 
Benchers of the Inns of Court to some system of voluntary 
examination, by means of which successful application to the 
studies which may properly be required in students for the 
Bar may be duly recognised, and the competition of the stu- 
dents in such exercises encouraged." (Trinity Term, 1848.) 

This, surely, was a reasonable and moderate request on the 
part of the lecturers, and we had reason to suppose that it 
would meet with due attention from the rulers of the differ- 
ent Societies. Instead of this, the Benchers of the leading 
Society, Lincoln's Inn, before the expiration of six months, 
caused the following notice to be placed in the dining hall : — 

H 3 
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« Lineoln's Inn, Jan. 9. 1849. 
" Resolved, That it be not deemed compulsory on the students 
of this Society to attend the lectures delivered by any of the 
professors." 

This obviously was intended as a warning to the students 
that lectures were at an end. 

So far from granting the reasonable request of the lec- 
turer whom they had appointed, they thus practically shut 
up his lecture-room; and it was only to be expected that 
shortly afterwards the Benchers gave the lecturer something 
like a notice that his appointment would not be continued 
beyond one year more; and on the 14th of February, 1849, 
they revoked the order of 1847, printed ante, p. 100.* 

Without wishing to go one step beyond the facts, we do 
not hesitate to say, therefore, that the Society of Lincoln's 
Inn has not fulfilled the promises to which it was a party by 
its delegates at the Inner Temple in 1846, although these 
were recognised and partly performed by the general body. 

Surely it cannot properly be said, after a perusal of the 
documents to which we have alluded, that the mere ap- 
pointment of a lecturer was a sufficient discharge either 
of the original trust, or of the agreement to which it had 
come, in common with the other Inns of Court, even if they 
had continued the appointment. Surely it must be admitted 
by all impartial persons that one year's trial was not a suffi- 
cient one in this instance. Put this analogy. Suppose one 
of the Universities were to content themselves with founding 
lectureships for a period, and give degrees without examina- 
tions or certificates of attendance. At the end of a year it is 
found that no one attends ; upon which the Fellows of the 
Colleges say, *^ We have done all that can be expected of us.** 
Then what is the good of Colleges, and what were these 
Societies founded for? 

We have no doubt that a diligent student may, and that many 
do, prepare themselves well for the practice of the law on the 
present plan ; — that is, by private reading, attending chambers, 
and so forth, for all which they want nothing and receive 

^ This step was a little premature, for we understand that, at all events, one 
fippUcatioQ has been made to be examined under the revoked order / 
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nothing &om the Inns of Court If these Inns did not exist, a 
man could prepare himself just as he does now, and be^n to 
practise when he chose. The Inns have nothing to do at alL 
They do not even secure in those who are called to the Bar 
any knowledge of any kind. Nor do they secure the exclusion 
of improper persons. The Inns of Court are, in fact, fest 
becoming the refuge of the destitute, and the profession of a 
barrister is now taken up when other callings have failed, and 
sometimes when persons have not only failed, but failed dis- 
creditably. London, in fact, swarms with these titular bar* 
risters ; and we do not hesitate to say that It is becoming far 
less honourable and difficult, so far as character and learning 
are concerned, to become a barrister than an attorney. This 
may be an unpalatable truth for a barrister, far more a bencher, 
to admit, but the slightest investigation will establish its 
truth. There is no proper attention by the Inns even to 
discipline. For what good purpose, then, should the Inns of 
Court continue to exist any longer ? They do nothing for 
the industrious who qualify themselves for their profession 
unaided by the Inns ; but they do something for those who 
do not qualify themselves : they give them the same rank 
and tide, the same capacity to fill lucrative offices, which they 
confer on those who possess competent legal knowledge. 

With what justice, then, has the experiment of lecturers 
been so prematurely abandoned. Several of the former classes 
began with a good attendance. The Attorney General said 
that in the Civil Law Class there was only one pupil. This 
doubtless he believed to be true ; but at first there were more 
than a hundred and fifty, and a regular attendance of eighty. 
These students entered the class on the understanding that the 
Benchers would keep the promise made by them on its esta* 
blishment, of instituting examinations and giving exhibitions 
and prizes. There, were at first, as we believe, plenty of 
students ready and willing to be examined and to contend 
for the prizes ; but finding their just expectations in these 
matters entirely disappointed, and that barristers were called 
without examination, was it surprising that their zeal declined 
and that this class dwindled away to nothing? What we 
complain of is, that not only was no encouragement given to 
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attend to these lectures, but that their attendance was dwcou- 
raged. The mere appointment and payment of the lecturer waa 
a mockery, unless he was supported. Who supposes that medi- 
cal students would attend lectures if attendance was not made 
compulsory, and necessary to obtain a degree. We need not 
say what would happen if the Council of the College of 
Surgeons was to issue a notice that attendance on the lec- 
tures was not required. But, fortunately for our argument, 
all of the Inns of Court have not thus, to use Lord Castle- 
reagh's forcible metaphor, *• turned their backs on themselves.** 
In one Society, Gray's Inn, the Attorney-General admitted 
that the lectures had succeeded, but he ascribed this to the 
nature of the subject of the lectures — Real Property and Con- 
veyancing. We admit that these are good subjects for lec- 
tures ; but surely this is not the only reason. We can give 
the Attorney General another. In Gray's Inn the Benchers 
have acted according both to the spirit and the letter of the 
minutes made at the Inner Temple. They have supported 
the lecturer in every way in their power. Examinations have 
been instituted, and the Benchers have themselves assisted 
the lecturer in them. We have already taken an opportunity 
of stating our opinion as to the great merit of that learned gen- 
tleman, but we think also that much honour and praise are 
due to the Benchers for their steady support not only of the 
lecturer, but of the cause committed to them.^ All must 
unite; the societies must encourage the attendance of students, 
not practically forbid them. No doubt, the conduct pursued 
by the other Inns of Court has had its effect in dissuading 
students from attending him, but Mr. Lewis, with the assist- 
ance of the Gray's Inn Benchers, has established the fact that 
a fair working class can be formed ; and we have no doubt of 
its permanent success and extended influence, so long as Mr. 
Lewis continues the lectures, and is as well supported by the 
Benchers as he has been. Nor do we doubt that the students 
themselves will soon make known their feelings in favour of 
legal education ; or that, if the Benchers do not supply it, 
other means will be found for making some provision. That 
there are the materials in London for an excellent class in all 
the great departments of the law, we do not doubt, and this 

1 See as to this 8 L. R. p. 384., and 9 L. R. p. 221. 
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among the students for the Bar ; but we have always cxpi^esf ed 
our opinion that it should not be confined to them. As some 
evidence of the desire of the large body of law students be- 
longing to the other branch of the profession, we may refer 
to their memorial to the Lord Chancellor and Master of the 
KoUfl.* ** We humbly think," they say — 

" That nothing will tend so much to secure the honour, re- 
spectability, and efficiency of our profession, as carefully watching 
the education of its rising members. It was to promote this that 
the examination preparatory to the admission of attorneys and 
solicitors was established, — a measure which, in our humble opi- 
nion, has already been of great advantage, and which bids fair for 
much greater hereafter. Your Lordships* attention may not have 
been called to the fact, that there is no institution existing, either 
in the metropolis or elsewhere, receiving the general support of 
the profession, calculated to assist the articled clerk in his studies, 
or to aid him in his preparation for the examination ; and that, 
consequently, the clerk, at the commencement of his articles (for 
want of that advice and assistance which such an institution might 
afford), has to struggle with so many difficulties that he too 
frequently abandons himself to despair of ever acquiring a sound 
and comprehensive knowledge of his profession, and aims solely at 
getting up sufficient knowledge to enable him to pass — know- 
ledge acquired merely for the occasion, and which, not being 
engrafted firmly in his mind, and made, as it were, a part of him- 
self, is more speedily lost than attained ; or, as is frequently the 
case, he fails — not owing so much to his want of inclination or 
ability, as of that assistance and stimulus which the generality of 
youth so much require. We would also request your Lordships' 
attention to the fact, that although amongst articled clerks are to 
be found youths at least equal in ability to those of any other pro- 
fession, and although their number is so great, yet i^yf ever attain 
to eminence or distinction in their profession, caused, as we would 
humbly submit to your Lordships, by the absence of an institution 
such as we now propose. Another consequence is, that the pro- 
fession and the public are much exposed to the malpractices of 
artful and designing men, who, having but a superficial acquaint- 
ance with the law, make it an instrument of oppression. Thus 
the public are injured, and the profession disgraced. The remedy, 
we humbly suggest, is to be found in the establishment of an 
institution which will raise the qualified practitioners above the 
attacks of these individuals, and di<aw so wide a line of demarca- 
\ Prmted, 4 L. R. pp. 365—367. J 
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tion in respect to character and competencj between the two 
classes, that none, in entrusting the care of their fortunes and 
interests, need ever err, 

" We have viewed with great interest the late proceedings of 
the Benchers of the Middle Temple, on behalf of candidates for 
the Bar ; and we humbly think that the time is now arrived when 
the articled clerks should put forth their claims to the considera- 
tion and assistance of the attorneys, and other members of the 
legal profession, upon the subject of education. The present 
appears, for this reason, to be a very happy crisis ; and if we delay 
urging this subject now, we shall suffer such an opportunity to 
pass unimproved as may not occur again for many years. 

" The character of the Society will not, of course, be collegiate^ 
but institutional. It is intended to be a valuable auxiliary to the 
oflSce or chambers ; and whilst at the institution the theory and 
principles of the law are principally learned, the practice at the 
office or chambers will be rendered more interesting and instruc- 
tive. It is hoped that theory and practice will be thus happily 
combined ; and that whilst the institution may be as a study, the 
practice at the office may bear the same relation to the lawyer as 
the experiments of the laboratory to the chemist." 

This document shows to some extent the feeling which 
exists in favour of some systematic course of legal education. 
But besides the students belonging to both branches of the 
profession, there are, if we are not mistaken, many other 
persons not only connected with the legal profession, but 
entirely unconnected with it, to whom the establishment of a 
law school would be highly desirable, and to whom the course 
pursued by the majority of the Inns of Court will be a great 
disappointment, because, far from any discontinuance of the 
lectures being imagined, their extension to all the world was 
hoped for and expected. As it is, the Inns of Court as a body 
abandon the field. And perhaps it is the fact, that they cannot 
act as a hody^ which lies at the root of the evil. Much as we are 
disposed to blame the Benchers for some part of their conduct 
in the matter, we admit that they have this excuse. As there 
is no uniformity of proceeding in the Inns of Court, and ap- 
parently no mode of securing it, it is impossible for one Inu 
of Court to act effectually or completely ; for say that any 
one of the four lay down a rule that no student shall be 
called to the Bar without a previous examination, another 
Inn may say that it will make no such alteration, and thus 
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the Inn which wishes to do right may be prejudiced and the 
cause be only slightly served. The remedy for this is ob- 
viously for all the Inns of Court to take the steps required for 
securing the necessary uniformity. K the Judges, as visitors, 
have no such powers, they might perhaps be armed with 
them; but if any such attempt were seriously made, we ap- 
prehend it would only lead to one result, that of forming the 
Inns of Court into a law university.^ 



ART. VL — REPORTS OF THE SOCIETY FOR PRO- 
MOTING THE AMENDMENT OF THE LAW. 

COMMITTEE ON EQUITY. 

The following reference was made to this Committee : — 
" That this Committee be requested to direct their valuable 
labours to the considepation of the question whether any 
further alterations can be made in the whole system of the 
Jurisdiction^ Practice, and Constitution of the Masters and 
Masters' Offices, with a view to obtain a more speedy and 
cheap administration of justice in the Court of Chancery." 

FOURTH REPORT. 

In presenting their present Report, this Committee beg to 
refer to the Reports previously presented by them with 
respect to the Masters' OflSces, for an explanation of the sort 
of change which they consider to be required in that im- 
portant department of our judicial system, and for a jus- 
tification of the views adopted by them. It may be sufficient 
now to state that in those Reports they have recommended 
— 1st. That the Master be raised, from his present anomalous 
character of a judge whose decisions have only the authority 
of reports, into that of a judge by whom certain causes, or 
parts of causes, shall be heard and disposed of, subject to 
appeal; 2dly, that the present tedious and costly mode of 
hearing matters piecemeal, for one or two hours at a time, 
with an indefinite interval between the hearings, and the 
habitual practice of hearing matters in private, should be 

* See note iB)y post. 
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abolished^ and that, according to the analogy of all our other 
courts, each matter, when ripe for discussion, be proceeded 
with continuously until it is disposed of, and the hearings be 
public, except in cases where the judge may consider a private 
hearing more advantageous. 

Your Committee do not see any reason for departing from 
the recommendations thus made. Assuming them, therefore, 
as the basis on which to proceed, they have endeavoured to 
reduce the changes recommended by them into a definite and 
practical shape, by embodying them in a number of proposed 
orders, classified under several heads, which they hope may 
not prove useless, as suggestions, when the time arrives, as 
they believe it shortly will, for a complete change in the 
present system of proceeding before the Masters. 

The length to which a detailed plan of this nature neces- 
sarily extends, must preclude more than a short notice of the 
proposed scheme in the present report. A concise statement 
of the object and mutual relation of its several parts may, 
however, it is hoped, prove not devoid of interest and utility. 

A complete abstract of the orders suggested, will be found 
as an appendix to the report, from which a more accurate 
judgment of them may be formed. 

The main object of the proposed plan is, as may be gathered 
from what has been stated, to confer upon the Master the 
authority of a Judge. For this, ample provision is made. 
Under the orders suggested, the Master would have all the 
powers now possessed by the superior Judges of the Court, — 
for disposing of all matters brought before him, — for binding 
those who are not parties to proceedings before him, but may 
claim an interest in their subject matter, by requiring them 
to come in and prove their claims, — and for dealing with the 
costs of all proceedings in his Court. It is proposed that he 
shall still act as an auxiliary to the Higher Courts, by enter- 
taining inquiries or other questions preliminary to the hearing 
of a cause ; but even in this case he would pronounce a de- 
cision or declaration by virtue of his own authority, and not 
make a report as the delegate of another tribunal. 

But although the Master would thus exercise an inde- 
pendent jurisdiction in all matters brought bcR)re hiin, it is 
not proposed that causes should originate in his Court, at 
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least at present Your Committee are indeed most anxious 
that every facility should be aiForded for sending to the 
Master, ivith the least possible delay and expense, those 
numerous cases in which, under the present system, expensive 
proceedings must in the first instance be taken in Court, 
though the real questions in the cause are raised only when 
it comes into the Masters' Office : and it is not impossible 
that, if the experiment of giving to the Masters the authority 
proposed should be successfully tried, experience miglit sug- 
gest some classification of cases, into those where the cause 
must originate in the Superior Courts, and those where it 
might be allowed to originate before the Master. But in 
the absence of this experience, your Committee think it tlie 
wisest course to leave the cases to define themselves, by 
allowing the plaintiff in all cases to elect to sue before the 
Master, but obliging him, as the first step in that suit, to file 
a written statement of his case in the Superior Courts ; so that 
the defendant may have the opportunity of raising any general 
objections to its nature or constitution, by demurrer or plea ; 
or of urging that it ought to be heard by the Superior Courts. 
And they believe that this suggestion will materially diminish 
the difficulties which otherwise would attend the introduction 
of the proposed system. 

Your Committee therefore propose, that in all cases, ex- 
cepting those where, under any special order of the Courts 
or act of Parliament, application is allowed to be made to the 
Master independently, as on applications for time to answer, 
&c., it shall be necessary, for the purpose of getting before the 
Master, to procure an order referring the cause to him. 
These orders would be of two kinds : special, under which 
the Master would decide only upon some particular point 
referred to him ; and general, under which he w^ould have to 
decide, in the first instance, all questions in the cause or 
petition referred to him pending at the time of the reference, 
and would have jurisdiction to decide any questi(m arising 
therein subsequently, although such questions would be also 
capable of being brought in ihe first instance before the 
Superior Courts, 

References made before the hearing, in causes intended to 
be heard by the Superior Courts would be special ; but it is 
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proposed that all references made at or after the hearing of a 
cause should be general^ as would be also the references of 
those causes which the parties desired to have heard before 
the Master. 

The mode of proceeding suggested in the latter class of 
causes would be as follows : — A person desirous of having his 
cause heard before the Master would file a petition, in the 
usual way, but marked for hearing before the Master, and 
containing at the .foot of it a list of the persons intended to 
be made defendants to it. To prevent any burdens(Hne 
expense to the petitioner in the beginning of his suit, service 
of the prayer of the petition, and the names of the parties, 
petitioners and defendants only, would be required as a 
preliminary to the process for compelling appearance. It 
would be open to any defendant either, 1st, to consent to an 
immediate reference of the petition to the Master, which 
would then be made as of course ; or, 2dly, to demur or plead 
to the petition as if it had been a bill ; or, 3dly, to insist that 
it be turned into a bill and heard by the Superior Judges of 
the Court, under the penalty, however, in the last case, of 
paying the costs occasioned by his demand, imless the Court 
should direct otherwise. 

Thus, by a process of the simplest character, parties would 
be enabled to bring their causes before the Master, while 
facility would be afforded for disposing in the first instance of 
those questions which might affect the validity of all the 
subsequent proceedings. 

As a further security against any diflSculty arising from 
such questions, it is proposed that the Master shall have the 
power, in any cause or other proceeding heard before him, 
of reserving any question for decision by the Superior Courts, 
before which it may be brought by motion. 

For those changes which may arise in the course of a suit 
before the Master by the births, deaths, marriages, bank- 
ruptcy, or insolvency of any of the defendants, it is proposed 
to make provision by allowing the Master, on the application 
of the plaintiff, to issue a warrant against the persons who 
are stated to be the necessary parties, requiring them to show 
cause why the suit should not be revived against or extended 
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to them ; the order to reviye or cany on the suit against 
them following, of course, if no satisfactory cause be shown. 

The death, bankruptcy, or insolvency of a plaintiff would 
be provided for by proceedings analogous to that now in use 
in similar cases. 

It is proposed that supplemental matter be introduced 
by amendment at any time before the hearing, and after it by 
carrying in a statement of it before the Master, without any 
preliminary proceeding in the Superior Courts. 

Having thus brought the parties before the Master, the 
next subject is the mode of proceeding when they are before 
him. 

Your Conunittee have already stated their unchanged con- 
victions 'of the desirableness, as a general rule, of public 
sittings, and of continuous proceedings with a cause list: 
and the proposed orders will be found to provide accordingly 
that this shall be the rule where no special direction is given. 
But they consider it the wisest course to leave the power of 
regulating these matters to the discretion of the Judge, un- 
fettered by any minute directions, according to the analogy 
of other Courts ; and therefore do not propose any regulations 
beyond the general ones already mentioned. 

On another point, however, which appears indispensable to 
the attainment of this continuity of proceeding, the proposed 
orders will be found to contain numerous rules; namely, 
respecting the preliminary proceedings or " pleadings in the 
Master's OflSce." For the bearing of this subject upon the 
continuity of proceeding, and the mischievous effects of the 
present practice, this Committee would cite the valuable 
authority of Master Farrer, who, in his recently published 
" Observations on the OflSces of the Masters in Chancery," 
speaks ^ of ^^ reform of the loose manner of pleading and giving 
evidence, as lying at the root of any real improvement in the 
Master's Office," and expresses an opinion that, without it, 
*^ continuous proceedings are impracticable." ^*If," he adds, 
" the Master is to act quasi a Common Law Judge and 
jury, the proceeding ought to be made by the orders of the 
Court, to resemble the forms of proceeding in the Courts of 

> P. 17. 
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Law as much as is practicable." Nothing, indeed, can be 
further from the strictness of such modes of proceeding than 
the system at present in use. In indulgence to the suitor it 
is unlimited. No fixed time is appointed by the general rules 
of practice for any proceeding. There is no limit to the 
power of amending, or supplying the defects of states of fact, 
charges and countercharges. The same laxity extends to the 
reception of evidence. " There are," says Master Farrer, 
'^ in some cases, intervals of weeks, and even months, between 
the leaving of affidavits or the examination of witnesses, 
instead of (as in the Courts of Law) the whole evidence being 
taken at once." ^ Nay, evidence may be adduced, and even new 
states of fact carried in, as a matter of righty by the plaintiff 
or defendant, in answer to the reasons given by th^ Master 
for his decision, after argument upon the case as originally 
made; and although the Master may, and sometimes does, 
refuse to grant warrants for the purpose of reviewing his 
decision, he cannot prevent the whole case, thus made, being 
again brought forward in support of objections to the Report; 
a right which, as Master Farrer remarks, makes exparte pro- 
ceedings upon default of appearance, nugatory. 

To meet this great evil, it is proposed to introduce into the 
Masters' Courts a system analogous to that of all our other 
English courts: Le. to prescribe the order of the proceedings, 
to define the time within which each proceeding is to be taken, 
and to subject a defaulting party to the risk of an adverse 
exparte decision, or to the payment of the costs occasioned 
by his neglect, as the condition of being allowed to reopen it. 
Thus it will be found that in every successive stage of each 
form of proceeding before the Master, the proposed orders fix 
a time within which the step then pending must be taken by 
the party whose turn it is to proceed, or the adverse party 
will become entitled either to get rid of the suit, if it has not 
been brought to a hearing ; or, if that stage is passed, and the 
suit cannot be got rid of, to procure a decision upon the par- 
ticular point in litigation, which shall be binding upon the 
defaulting party, subject only to appeal upon the facts of the 

' Observations, pp. 43. 72. 



Masters and Masters^ Offices. 113 

case as they were before the Master; and to the right of the 
Master, if he thinks fit, to rehear the point decided. 

Your Committee have not thought it advisable to enter into 
the details of the regulations thus proposed, which can bo 
easily gathered from the summary of the proposed orders, 
appended to the Report. They wish, however, to remark, 
that the particular times selected are not, in- their opinion, 
essential features of the plan. Other periods, longer or 
shorter, might be adopted, as should be judged expedient, 
without interfering with its principle, which is only that 
there shall be some fixed time for each proceeding, a disregard 
to which shall draw after it grave liabilities. 

They may, however, observe generally, that for the purposs 
of facilitating the introduction of this regular course of prac- 
tice, it is proposed that the pleadings before the Master shall 
be confined to one statement on each side. In causes heard 
before the Master, these statements would be the original 
petition, and what in the proposed order is called the state- 
ment of defence* In questions litigated before the Master 
after a decree, or upon a special reference, these statements 
Would be called respectively charges and countercharges ; any 
pleading previously used, either before the Master or the 
Superior Court, being, however, admissible, either wholly or 
in part, as a charge or counter-charge. 

Provision is, of course, requisite for the amendment of 
these pleadings ; but your Committee are of opinion that this 
pnvilege should be restricted within reasonable limits. Those 
limits they propose to fix by analogy to the rules adopted at 
present in proceedings before the Superior Courts; that is, 
they would allow a limited right to amend as of course, with 
an unlimited power in the Master to permit amendments at 
any time before the proceeding is at issue, on his being satisfied 
of the materiality of the amendments, and at any time after it 
is at issue, and before it is heard, on his being also satisfied 
that due diligence has been used. 

Though convinced of the necessity of thus fixing the times 
for proceeding before the Master, your Committee, however, 
propose that he shall have an unlimited power of extending 
the time for any proceeding before him. They believe that 

VOL. X. I 
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the prefiJBure of rnlea of practice^ when once established and 
enforced^ as thej would often be, by the penalty of costs, 
will be found sufficient to prevent undue delay ; and that 
the absence of a power of relaxation would not be conducive 
to the interests of the suitors* 

The proposed orders will be found also to contain some 
other suggestions, of which the main object is to leave the 
Master himself at liberty, if he chooses, to proceed without 
being too strictly tied to form. Thus your Committee pro- 
pose that the Master may, if several questions arise upon any 
pleading before him, allow the other pleadings to be so framed 
as to permit of each point being separately raised, so that i% 
may be disposed of separately; and may determine points 
^f law raised on any pleadings, on the assumption of the 
truth of the facts stated in themj by a process analogous to a 
demurrer ; and may receive affidavits in evidence, notwith-* 
standing the party making them has previously been examined 
vivd voce, or on interrogatories. 

The important power which the Masters now exercise, of 
examining parties mvd voce^ or upon interrogatories, should, 
they think, be applied to all parties coming or brought before 
them. 

Such are the main outlines of the proposed system of pro- 
ceeding before the Master. There remain for notice th^ 
provision^ suggested with respect to the decrees and orders of 
the Masters, and the mode of appealing from them. When 
the mass of papers liable to accumulate during a long investi- 
gation before the Master is considered, it appears to your 
Committee desirable that the formal declaration of the result 
of the investigation should contain an authentic statement of 
the facts on which the decision is founded. This statements 
is supplied at present by the Masters' " Reports ; " and it ia 
proposed to preserve it in these orders and decrees. It is, 
therefore, suggested that these shall refer to the evidence 
adduced, and state the facts proved, as the Reports now do j 
and that upon an appeal, the statements thus contained shall 
be taken as true, except when specifically objected to. To 
prevent the improper rejection of evidence, it is further pro- 
posed that, if the Master rejects any evidence, or refuses tq 
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moke uny inquiry/ this fact shall be also stated on the decree, 
and be a ground of appeal ; and that the Master's decrees or 
orders may, upon an appeal, be referred back to him, with a 
direction to receive the evidence or make the inquiry, and 
reconsider his decree : — a course analogous to the grantbg a 
new trial for rejection of evidence, but which is not to pre- 
clude the judge to whom the appeal is made from himself 
deciding the question on the evidence as tendered. Evidence 
not tendered before the Master, it is proposed to exclude on 
appeal 

Ail the important features of the proposed plan have now 
been noticed, with the exception of one which did not come 
under the previous heads, and which is adopted from the 
resolution contained in the first report of this Committee. 
This is the proposal that the Master be empowered, in admi- 
nistration suits, to appoint, with the consent of creditors or 
legatees, some person to act for them, or any number of them. 
The remaining resolutions of the Report referred to are sub- 
stantially embodied in the proposed orders. 

The suggestions of which the above sketch has been given 
are classified under the following heads : — 

1. Of the general powers of the Master, 

2. Of proceedings before the Master generally. 

3. Of the mode of proceeding on petition before the 
Master. 

4. Of the mode of proceeding on a charge before the 
Master. 

5. Of the amendment of pleadings before the Master. 

6. Of the form of pleadings before the Master. 

7. Of proceedings in the nature of supplement and revivor 
before the Master. 

8. Of the mode of bringing proceedings to an issue before 
the Master. 

9. Of the computation of time in proceedings before the 
Master. 

10. Of proceedings on default before the Master. 

11. Of the decrees and orders of the Master, and of appeals 
therefrom. 

I 2 
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In conclusion, this Committee would notice with satisfaction 
the sanction given to the principle of the plans advocated by 
them as the true means of reforming the Master's Offices, bjr 
the act of last session, intituled ** An Act to facilitate the wind- 
ing up the affairs of joint stock companies and other partner- 
ships." All the powers with which they have contended that the 
Masters ought to be clothed for administering, with advantage 
to the suitor, the ordinary business of the Court, have been 
Conferred upon them by the legislature, for the one important 
purpose indicated by the title of the act. It will be difficult 
to show why, if the Masters can act with advantage as judges 
in the matters of such magnitude as are committed to them 
by the act, they cannot be trusted to be more than reporters 
in other matters, where the property concerned is generally 
much smaller, and the interests involved less complicated* 
On the other important point, the reform of the mode of 
proceeding in the office, the act is silent, though it tacitly 
admits the imperfection of the present system, by setting the 
Masters free from its trammels. But this Committee cannot 
but consider it a great step that the Master is raised by the 
act into a judge, and look upon this ^ instalment' of reform 
with hope, as an earnest of the speedy approach of the time 
when the powerlessness of the Masters and the delays of their 
offices shall cease to be a reproach to our judicial system. 



Abstract of the proposed Orders for AMENWsra 
THE Practice before the Master. 

L As to the General Powers of the Masters* 

1. The Masters to have full powers to decide, as Judges of 
the Court of Chancery, all matters brought before them, 
subject to appeal to the Lord Chancellor, Vice-Chancellors, 
or Master of the Rolls. 

2. The Masters to sit in open Court (with power to sit ia 
private), and have cause lists of all, except summary pro- 
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seedings; and to hear matters continuouBlj, except whea 
Ihcy shall direct otherwise; no notice required of the time 
when proceedings set down in the paper will be heard. 

3. Mattersin which original jurisdiction is not expressly 
given to the Master are to be brought before him under 
orders of reference, which are to be either special or general. 

4. Under a special order, the Master is to decude onlj the 
matter referred, and questions incidental to it. 

5. Under a general order the Master is to decide, in the 
£rst instance, all questions then pending in the cause referred; 
and to have power to decide all questions to arise subse- 
quently. But such questions may be brought first before 
the Court to which the cause is attached. 

6. All orders of reference at or after the hearing to be 
general. 

7. .The Masters to make decrees and orders and give cer- 
tificates, not to make reports ; and their certificates not to be 
sabject to be sent back for review^ unless in the case provided 
by art 4. s. xi. 

. 8. The Master may fix a time for persons, not parties to a 
cause before lum, to come in and prove their claims. 

.9. The Master may appoint a person to act for creditors 
or legatees, or any of them, with their assent, and with or' 
without a salary. 

10. The assent not to be revocable without the Master's 
sanction. 

11. All who have assented to be bound by all acts of the; 
person so appointed, and to be liable to pay their proportion 
of the salary (if any), and of any costs incurred until the 
appointment is revoked. 

12. The Ms^ster has full power to enlarge the time for 
taking any proceeding before him. 

13. The Master may by his decree, on the application of 
any of the parties, reserve any question of law or practice for. 
the decision of the Superior Judges. 

14. Such questions may be brought on on motion. 

15. The Master may determine questions of law arising on 
any pleading before him on the assumption of the truth of 
the facts stated, without proof of them. 

I 3 
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16. And such questiond may be brought, on motion, before 
the Superior Courts. 

17. The Master may allow any one or more of different 
questions arising on the same pleading, to be brought on and 
disposed of separately. 

18. The costs of all proceedings before the Master shall be 
in his discretion. 



IL As to Proceedings before the Master generally. 

The proceedings before the Master must be founded upon 
either, 1. a petition ; 2. a statement of defence ; 3. a charge ; 
4. ^ countercharge. 

IlL As to Proceedings before the Master on PetMon. 

. 1. Any person may file a petition, marked for hearing 
before the Master, and containing a list of the defendants. 
. 2. Service of the prayer of the petition, and names of the 
petitioners and defendants, sufficient. 

3. Such a petition may be pleaded or demurred to ad if it 
bad been a bill. . . 

4. A defendant to such a petition may file, a consent to its 
being heard before the Master. 

5. A tiipe fixed within which the petitioner must obtain, 
an order referring the petition to the Master. 

6. The order to be of course, and to refer the cause 
generally, 

7. The petitioner may convert his petition into a bill. 

8. A defendant may file a dissent to the petition being 
heard before the Master. 

9. In that case the petitioner must convert his petition 
into a bill within four weeks. 

10. An order to convert a petition into a bill to be of 
course, and to be served on all parties who have appeared to 
the petition. 

11. All such parties to be parties to the bill without service 
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of 8al)p<Bna, but the time for answering to oommenoe from 
the notice of the conversion of the petition into a bilL 

12. A defendant dissenting as above to pay all costs ap to 
the hearings unless the Court order otherwise. 

13. A defendant to a petition referred to the Master must 
cany in his statement of defence within four weeks. 

14. A defendant may carry in a further statement of 
defence to an amended petition within the time allowed for a 
further answer to an amended bill. 

15. Otherwise no second statement of defence as to the 
same matter is allowed. 



IV- As to Proceedings before the Master upon a Charge. 

1. Warrants to consider the decree unnecessary. 

2. All special orders of reference to fix a time for charges 
to be carried in thereunder. 

3. Under a general order of reference^ charges to be carried 
in within three weeks from the time when the order is drawn 
iip or served. 

4. The Master to fix ft time in causes heard before him for 
Charges to be carried in. 

5. Parties making default cannot carry in a charge without 
leave. 

6. Notice of all chaises and amendments to be served on 
dlpartiefiU 

7. Under a special order of reference, the notice to specify 
a time fixed by the Master for carrying in countercharges^ 

8. Under a general order of reference, three weeks allowed 
for carrying in countercharges. 

' 9. Fourteen days allowed to carry in a countercharge to 
an amended charge. 

10. Otherwise no further countercharge can be carried in 
without leave. 

11. Separate charges to be disposed of separately, unless 
by order of the Master. 



X 4 
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V. As to the Amendment of Pleadings before liie Master^ 

1. An order to amend clerical errors may be obtained at 
anytime. 

2. An order to amend a petition or charge is of course 
before the statement of defence or countercharge is carried in. 

3. One order to amend a petition or charge generally may 
be obtained as of course at any time before the statement of 
defence or countercharge is carried in. 

4. One order to amend a statement of defence or counter-^ 
charge may be obtained as of course at any time before the 
petition or charge is at issue. 

5. A special order to amend may be granted before the 
petition or charge is at issue on affidavits similar to those 
required by the 67th Order of May, 1845. 

6. And after the petition, &c. is at issue, on affidavits 
similar to those reqiured by the 68th Order of May, 1845. 

^ 7, The 69th Order of May, 1845, to apply to such affidavits. 

8. If the amendment is not made in fourteen days the order 
is null. 

9. A special order to carry in a further charge, &c. may 
be substituted for a special order to amend. 

10. Orders of course to amend before the Master to be 
obtained on petition at the Kolls. . 

YI. As to the Form of Pleadings before the Master^ 

1. Accounts to be set forth only by schedule, and not In 
the body of the pleading. 

2. The 122d Order of May, 1845, to apply to proceedings, 
before the Master. 

3. and 4. Parties may use their petitions, bills, or answers^ 
or any parts of them, as charges or countercharges on carry- 
ing in a statement of their intention. 

5. A charge and countercharge cannot be combined. 

VIL As to Proceedings by way of Supplement and Revivor 
before the Master^ 

1. Supplemental matter may be introduced by amendment 
imtil the hearing. 
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2. After the hearing by carrymg in a charge. 

3. and 4. Suits may be reviyed, or extended to partiea 
bom after they were commenced^ by an order made on a 
show cause warrant against such persons or their guardians 
or conmiittees. 

5^ Cause to be shown within fourteen days afler service. 

6. If a suit abates by the death of a phiintifl; the Master 
may compel the surriyors or the representatives of a solo 
phuntiff to revive. 

VIII. As to the Mode of bringing Proceedings to an Issue, 
and as to Evidence before the Master. 

1. On a petition, six weeks are allowed after the statement 
of defence is carried in to amend, set down the petition foir 
hearing, or put it at issue. 

2. Oa a dbarge, four weeks on a general order of reference, 
and a time fixed by the Master on a special order, are allowed 
after the counter-charge is carried in to amend, set down the 
charge for hearing, or put it at issue. 

3. Notice of the time when the petition or charge will b^ 
at issue to be served. 

4. On a special order of reference, the notice to contain i^ 
time fixed by the Master for bringing in evidence. 

5. and 6. In other cases six weeks allowed, and one week 
extra for aflSdavits in reply. 

7. No affidavit or deposition admissible in support of peti* 
tlon or charge without a special order, unless the same is pro* 
perly put at issue. 

8. No further affidavits or depositions admissible after 
the time fixed, unless by an order made on proof of due 
diligence. 

9. Any party before the Master may be examined vivA 
voce^ or on interrogatories. 

10. Affidavits may be received in evidence after an exa* 
mmation vivd voce, or upon interrogatories. 

11. Publication is to pass at the end of the time limited 
for carrying in evidence. 
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12. Causes, &c. to be set down in one week after the time 
limited for carrying in evidence. 

13. Viv& voce examination to take place at the hearing, 
Unless otherwise ordered. 

IX. As to the Computation of Time before the Master* 

The periods of vacation mentioned in the Order of May, 
1845, are to be excluded in all computations of time before 
the Master. 

X. As to JProceedings on Default before the Master. 

1. Any party may apply to the Court for the carriage of 
an order of reference, if there be four weeks delay in acting 
upon it. 

2. Any party may carry in a chaise under an order or 
decree of the Master, if there be six weeks' delay in acting 
upon it. 

3r On default in carrying in a statement of defence or 
countercharge, the opposite party may serve notice of his 
intention to obtain judgment without delay. 

4. After such notice, the defaulting party can bring in 
his defeuce^ &d only by leave, and on payment of all costs 
thereby occasioned, unless the Master order otherwise. 
: 5. The petition or charge to be at issue in fourteen days 
after service of the notice. 

* 6. A party in default may carry in evidence notwith- 
standing. 

7. If a petitioner does not amend, set down the petition for 
hearing, or put it at issue in due timei the defendant may 
apply to have the petition dismissed. 

8. If the person who has carried in a charge does not 
amend, set it down for hearing, or put it at issue, in due 
time, the opposite party may serve a notice that the charge 
will be at issue at a time fixed by the Master. 

9. A charge may be set down for hearing ^by the opposite 
party at the end of eight weeks after it is at issue* 

10. On default at the hearing of a charge, either party, 
may proceed exparte. 
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XI. As to the Decrees and Orders of the Masters, and Appeals 

therefrom. 

h The Decree0| &e. of the Master to be passed uid 
entered as the Lord Chaneellor shall direct. 

2. The decrees, &c. to refer to the evidence, and state the 
facts proved^ and any eyidence rejected, or inquiries refused. 

3. The decrees, &c not to be reheard except by the Master, 
but may be appealed from by petition or motion. 

4. Decrees, &c. may be referred back to the Master to 
receive evidence rejected, or make inquiries refused. 

5. The statements in the decrees, &c of the Master to be 
taken as proved where not specifically objected to, and no 
evidence to be admissible on appeal unless used or tendered 
before the Master. 



COMMITTEE ON THE LAW OF FABTNERSHIP. 

The following reference was made to a Special Committee : — 

. ** To consider the Law of Partnership, more especially with re« 
ference to the liability of Partners in Joint-Stock Banks and^ 
Other undertakings." 

BBPOBT« 

Tour Committee have discussed the question referred to 
them at much length, having had the advantage of the assist- 
ance both of its commercial and its legal members. The re- 
sult of this discussion has, however, not produced unanimity 
of opinion amongst the members of the Committee. 

The opinion of the majority is in fevour of allowing the 
formation of partnerships, in which the responsibility of cer- 
tain of the partners shall be limited to the amount of capital 
agreed to be advanced by them, tmder such restrictions ad 
may seem desirable for the prevention of fraud. 

The restrictions which the majority of the Committee con- 
sider desirable for this purpose are stated in a subsequent 
part of this report. 

A paper (No. I.), explanatory of the views taken by the 
majority of the Committee, has been drawn up by one of its 
members, and is laid before the Society at the request of 
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the Committee. A statement (No. II.) of the reasons which 
induce the minority of the Committee to object to the proposal 
for enabling partners to limit their responability, — and a fur- 
ther paper .upon the subject (No. III.), drawn up by other 
members of the Committee^ are also laid before the Society 
at the request of the Committee. 

The majority of the Committee have come to the following 
resolutions: — 

1. That it is advisable to allow the formation of partner- 
ships^ in which, while the liability of the ostensible and active 
partners continues unlimited, parties who take no active 
share in the business, and whom it is proposed to call limited 
partners, should be able to restrict their liability to the 
amount of capital agreed to be advanced by them. 

2. That the names of all the members of such partnerships, 
and the amount of capital agreed to be advanced by the 
limited partners, should be registered. 

3. That a limited partner should not be allowed to take 
any active part In. the management of the firm. 

4. That every limited partner should be required to pay 
up the amount agreed to be advanced by him before his name 
is registered. 

5. That no limited partner should be permitted to dimmifth 
the amount agreed to be advanced by him. 

6. That a limited partner retiring from the partnership 
should continue liable In respect of debts Incurred during his 
continuance in the partnership for a definite period, according 
to the analogy of Joint-Stock Companies. 

7. That the wilful violation of any of the above provisions 
by a limited partner should subject him to unlimited respon- 
sibility. 

Your Comnuttee wish also to express their opinion, that 
the recognition of the species of partnership contemplated by 
the above resolutions should be accompanied by Increased fa- 
cilities for the adjudication of questions Incident to partner- 
ship, and for the administration of partnership property In 
litigation, or upon the winding-up of partnerships ; for the 
Introduction of which the recent act for winding up joint 
stock companies appears likely to pave the way. 

They are of opinion, also, that the fraud or misconduct of 
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persons in their commercial relations require to be checked 
by improvements in the law of debtor and creditori and by 
punishments more adequate to the end than the mere denial 
of certificates, or the other means now in force* 



(Paper No. L) 

Statement referred to in the Report made by the Committee on 
the Law of Partnership^ explanatory of the views entertained 
by the Majority of the Committee, to whom the above question 
was referred. 

Partnership, according to the law of England, is considered 
to exist wherever two or more persons agree to combine pro- 
perty or labour for the purpose of a common undertaking, 
and the acquisition of a common profit^ In this definition 
of partnership the English law does not differ from the Civil 
Law, or the laws which have grown out of it.^ It is in the 
principle which it recognises as the sole basis of the contract, 
and in the consequences thence resulting, that the English 
law materially differs, as will afterwards appear, from the 
laws which have arisen more directly out of the Boman juris* 
t>rudence. This principle is the doctrine applied to all ordi- 
nary trading partnerships, that each partner is the accredited 
agent of all the rest, and has authority as such to bind them, 
either by private contracts respecting the goods or business 
of the firm, or by negotiable instruments circulated in its 
behalf to any person dealing bond fide^ ; whence it follows, 
that each partner is as much bound to fulfil any engagement 
of the above nature entered into by his co-partners on his 
behalf, as if he had entered into it personally. 

' Smith's Mercantile I^w, p. 19. 4th ed. 

' Pothier defines partnership by the Civil Law to be, " contractus de conferendls 
bona fide rebus aut operibus, animo lucri, quod honestum sit ac licitum, in com- 
mune faciendum.** Fand. xvii. tit. S. introd. The definition of the Code Na* 
polran is as follows: --.''La Societe est un contrat par Icquel deux ou plusieurs 
peraonnes convieunent de mettre quelque chose en commun dans la yue de 
partager le benefice qui pourra en resulter." Art 1832. 

' Vere v. Ashby, 10 B. k C. 288., and the cases cited in Smith*s Mercantile 
Law, p. 37. 4th ed. 
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In respect to the right in one partner to bind another by 
negotiable instruments circulated on behalf of the firm^ the 
law does indeed allow some modification to this rule. In 
some kinds of partnership^ ase.^. in a partnership for carrying 
on the business of a solicitor ^ or a farmer ^ such an authority 
is not implied; and generally in joint-stock companies, it 
must be given, either expressly or by implication from usage ^ ; 
and even where it generally exists, a creditor who has notice 
of an agreement between the partners not to exercise the 
right, cannot enforce a security of this sort against a partner 
who has not personally given it. * The creditor may also be 
restrained from enforcing his claim against the members of a 
firm by a special contract to confine his demands to the part- 
nership assets, as is customary in the case of policies of 
assurance. 

But subject to these qualifications the general law of 
England is, that each partner is exposed to an unlimited lia- 
bility, for the acts of any co-partner in the business of the 
firm. This principle the law applies equally to the active or 
ostensible members of a firm, and to those secret or dormant 
partners, who may have taken no part in its affairs beyond 
contributing their capital, and of whose existence as partners 
the party contracting with the firm may have been unaware*, 
and extends it to any person who by his acts may have led 
parties contracting with a firm to suppose that he was a 
partner, though he may not be entitled to any share in 
the profits. ® 

The only mode of escaping from the danger of an unlimited 
responsibility for each other's acts, which the law of England 
affords to partners, is by the special intervention of thq 
Crown, or the operation of a private law.^ The Sovereign, 

> Headley v. Bainbridge, S Q. B. S06. 
' Greendade v. Dower, 7 B. & C. 635., 1 M. & R. 640. 
" Dickenson v. Valpy, 10 B. & C. 139., 5 M. & R. 126. Bremah v. Roberts, 
5 Bing. N. C. 963. 

* Lord Galvay v. Mattbeir, 10 East, 264. Parke B. in Hawkes v. Bourn?, 
8M. &W. 710. 

* 1 Dougl. 371. • See Smith's Mercantile Latp, p. SS. 

* Tlie anomalous cases in which the Courts have held, that a share of profits 
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by virtue of the prerogative, may grant to any body of 
persons a charter of incorporation * ; whereupon, as a general 
riile^, the personal liability of the members ceases, and the 
remedy of the creditor is confined to the corporate property. 
And under a recent act of Parliament, the same immunity 
may be conferred by letters patent without the grant of a 
charter of incorporation.^ The Legislature also has repeatedly 
given the same privilege to joint-stock associations, formed 
for purposes considered to be of public utility, by a private 
law sanctioning their formation, of which railway acts are a 
familiar example. Other inconveniences which formerly af- 
fected large partnerships, — as, for example, the difficulty of 
suing and of being sued, — have been removed by the act* 
recently passed for incorporating joint*8tock companies.^ 
But the privilege of exemption from personal liability is 
expressly excluded.^ 

Under the English law, therefore, there are two kinds of 
partnerships only so far as concerns the liability of partners, 
via, 1. Partnerships formed by the mere voluntary act of the 
partners without the interference of the government, in which, 
all are responsible without limitation; — 2. Partnerships under 
which, by the sanction of the government, the responsibility 
of all is alike limited.^ If we now turn Qur attention to the 
laws of other great trading countries, both in Europe and 
America, we shall find a distinct recognition of a third class 
of partnerships, combining both sorts of partners, which has 
arisen out of a distinction overlooked by the English courts, 
but admitted by the Civil Law, and many of the laws founded 



may be receired without creating a partnership, can scarcely be considered as 
ibrming an exception to this proposition. 
1 Black, i. 473. 

* Corporations formed for the purpose of banking are an exception ; the 
7 6. 4. c. 46. s. 13. expressly makes the members personally liable. 

• 7 W. 4. & 1 Vict c. 73. 

* 7 & 8 Vict. c. 110, » Section 25. 

• There is, strictly speaking, a third class, namely, partnerships in which the 
legislature has specially interfered to give some of the privileges of a corporate 
body, without that of freedom from responsibility ; but these may be classed 
under th^ fir^t b^d. . . 
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upon it, the distinction, namely, between a secret and an 
avowed partnership. 

If A., B., and C. combine to carry on any business, and 
publish their connexion to the world, the English doctrine 
that each thereby makes the other his agent for carrying on 
that business, and therefore cannot disown his agent's acts, 
or refuse to satisfy the engagements bond fide contracted by 
a third party with that agent, is quite reasonable. It is the 
doctrine also of the Roman and the modem European law.^ 
In France, for example, this kind of partnership is well 
known under the name of Society en nom Collectif.* 

But if A. and B. merely furnish funds to carry on a business 
in which C. alone is the ostensible manager, upon a stipula- 
tion, as between themselves, that they shall have a certain 
proportion of the profits, what right has a third party — the 
creditor, who knows nothing about A. or B., who contracts 
with C. alone, and gives credit to him alone — to call on A. 
and B. to fulfil C.'s engagement? Or, supposing that such 
a creditor should discover that A. and B. have made or pro- 
mised to make advances to C. on the condition before men- 
tioned, what is there in this agreement to justify the assump- 
tion that they have authorised C. to pledge their credit 
beyond the extent of the funds thus advanced or promised ? 
The English law holds that, by such an agreement, A. and 
B. impliedly make C. their agent to do all acts relating to 
the partnership business for them. But how does the trans- 
action support such an inference? Why is this implied 
agency to be inferred from an agreement iEbr a certain pro- 
portion of the profits, more than from an agreement to 
receive a certain rate of interest out of those profits, — an 
agreement from which the English law admits that no such 
inference can be drawn ? The fund out of which the cre- 
ditors are to be paid is obviously smaller in the latter case 
than in the former; since the advances, which constitute 
part of that fund in the one case, rank as claims against it in 
the other. But let it be once settled that A. and B. do not 



* Pand. xvii. tit. 2. L 73. § 1. 1. 82, See Pothier, Pand. xviL 2, 
' Code de Commercei art. 22. 
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make themselves liable to ftilfil C.'s engagements, by privately 
advancing to him funds with which to carry on any business, on 
condition of receiving a j/roportion of the profits, and the way 
will be opened for a third species of partnership, technically 
known as partnership en commandite, — intermediate between 
the two kinds alone recognised by the law of England, — in 
which C. is responsible, without limitation, for his own en- 
gagements, while the liability of A. and B. is restricted to 
the funds furnished or agreed to be furnished by them. 

It has been stated above that the prindple upon which the 
existence of this species of partnership depends appears to 
have been admitted by the Roman law, under which the 
extent of liability incurred by a partner depended upon the 
kind of agreement which subsisted between the partners, of 
which the Civil Law recognises several varieties^ ; so that the' 
jurists, who have derived their ideas from this source, hold 
that it lies upon the creditor of one partner, if he would 
make his co-partners responsible, to ascertain the nature of 
the partnership, and see that the partner with whom he con- 
tracts is acting within the limits of the authority given him.' 
To what extent this particular species of partnership itself 
was in use among the Romans is not very clear. That they 
were acquainted with contracts very nearly approaching it is 
proved by a law referred to by an eminent French jurist, 
M. Pardessus, in his investigations upon ithis subject.^ But 
it is clear that it was well known, and extensively practised, 
from a very early period in the modem history of Europe, 
by the inhabitants of the great commercial cities situate 
on the Mediterranean. It is recognised by the code called 
the Laws of the Crusaders.^ The compilation known as the 
Consulate of the Sea, which dates at least from the fourteenth 
century, and seems to have formed in some sort a generally 
recc^nised maritime and commercial code for the Mediter- 

' Pand. xvii. tit 2. 1. 44. 52. § 4. 67., § 1. 

• See Felicio de Societate, xxx. § 2. and 3. The English la^ recognises the 
same principle, at least to this extent, that the contract must respect the goods 
or business of the firm. 

' Pand. xix. tit. 3. Pardessus, Collection des Loix Maritimes, i. 372: 

* Probably as early as the ISth century. Pard. tt. s. i. 276. 28a 
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ranean, contains numerous regulations respecting it.^ Special 
provisions relating to it are found among the laws of Mont- 
pelier^ of Marseilles^ of Genoa S of Ancona*, of Barcelona ^ 
of Pisa^ and of Florence ^ as well as in those of some other 
smaller cities^ ; an ordonnance of the French king, a»d. 13 15^ 
declares that it is not to be considered as usurious.^ The 
investigations of M. Troplong, another eminent writer on 
French law, seem, indeed, to have established that its fre- 
quent use in Italy was in great measure due to its affording 
the nobility the means of escaping from the ecclesiastical 
anathemas against usury, and partaking in the profits of 
trade without compromising their dignity; and that to the 
resources obtained by its means much of the early commercial 
prosperity of the Italian states is to be traced. ^^ 

In France, the noted ordonnance of Louis XIY., framed 
by the advice of Colbert for the encouragement and regula- 
tion of commerce, recognises and sanctions it^V; and from 
that time to the present it would appear to have held an 
important place in the French commercial system. 

But the overthrow of all andent establishments cons^ 
quent upon the Bevolution of 1789, gave rise to many 
abuses in the application of the system, unfettered as it then 



» See § 165^176. ; 210. 234. 242. 244. 247. Pard. u. 5. iu For the cha- 
racter of this compilation see the preliminary dissertation, especially p. 18— S6. 
For its adoption by Venice see Pard. u. a. v. pp. 9, 10. 

> A. 9. 1288. Pard. u. a. W. ^55, 

• A. D. 1253^1255, Id. iii. c 15. 19—25. Id. iv. 263. 266. 

* A. D. 1588, iv. c. IS, Id. iv. 527. It appears that there was a modification 
of the principle known as ** Impietta,** the precise difference between which anA 
*< Commanda,'* is explained in Caaa Regis de CommeTOo, ch« 28, 

* ▲. D. 1397| § 5a and 8a Pard. u. a. v. 162. 189. 

• A. D. 1258, § 6. 15. and 16. a. d. 1271. a. d. 1283, § 69. 72. A. d. 1304, 
and A.D, 1341, Pard. u, s. v. 343—371. 

' Troplong, Droit Civil Expliqu^ xii. p. 359. Pard. iv. p. 571. a. b. Ilea 

" £. g. Trani, in the two Sicilies, a. n. 1063 ; Pardessus, u. s. t. 283. ; Sar- 
rari, in Sardinia, a. n. 1316, § 133. lb. v. 282, ; and Bonifacio, in Cprsica, 
A. I). 1609. lb. vi. 597. 

" Pard. ii. cxxvii. 

^* Troplong, Droit Civil Exp. xiL p. 357., and Preface, p. 69. ; and see Casa 
Regis de Com. xxix. 24. 

" Troplongi u. s, xii, 368. 
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was by any reBtrictions. B^naud, in hig speech before the 
Council of State in 1807, on laying before that body the 
artideB of the Code of Commerce intended to be applied to 
its regulations speaks of the necessity of preventing the 
" fraudulent speculations which had been audaciously con- 
ducted under unknown names, by the aid of which the most 
hazardous operations in trade, in banking, in stock-jobbing, 
had been carried on, while, if fortune proved unfavourable, 
the nominal managers were abandoned to the obscure dis- 
grace of a concerted bankruptcy;" and the present French 
law relating to partnerships en commandite was adopted to 
obviate these evils, by subjecting the right of entering into 
such contracts to certain restrictions. 

The restrictions imposed with this view were — 1. The 
prohibition of the commanditaires taking any part in the 
business of the firm, even as agents for the managing partner, 
called in the Frendi law leghant^; — 2. The public regis- 
tration of a statement of the terms on which, and the period 
for which, the partnership is formed ; of the names and ad- 
dresses of the managing partners, and of the sums which the 
other partners had furnished, and those which they are bound 
to furnish ; — a statement which is required to be made public 
in every arrondissement in which the partnership has a place 
of business, within fifteen days after the execution of the 
deed of partnership, under the penalty of the nullity of the 
agreement as between the parties, but without affecting their 
liability to third persons.' 

The names of the commanditaires are not required to be 
published; it being considered that this would be useless, 
since the credit given is not to the personal responsibility of 
the commanditiures, but to the funds supplied by them; and 
that one of the advantages of the system is the allowing 

> Expose des Moti& de la Loi. Code de Commerce, Locr4, Legislation de la 
France, xtiu 350. See also Troplong, u. s. xiL 395. 

' Code de Commerce, art. 27. Regnaud's Speech, u. s. This restriction 
called forth much opposition. See Troplong, Droit Civil, xiu 391. The com- 
mercial tribunals of Brussels, Douai, Orleans, Geneva, Havre, Lyons, Mar- 
seilles, Strasburg and Toulouse, were unfavourable to it. 

• Code, art. 39—42. 
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parties to supply funds to commercial enterprises without 
permitting their names to appear.^ A false statement of the 
amount of funds guaranteed would, it appears, draw after it 
the liability to imprisonment for a period which cannot be 
less than one year, and may be extended to five.* The 
liability of the commanditaire in such a partnership is re- 
stricted, by the terms of the code, to the funds qu'il a mis ou 
Ail mettre^; a phrase upon which the French tribunals have 
put conflicting interpretations : it having been considered on 
the one side that the sums which the commanditaire may 
have received as profits from the business must be taken into 
account and charged against him, and on the other side that 
the account is to be confined simply to the sum which he has 
contracted to pay, and that the profits received by him are 
not liable to be refunded unless a case of fraud can be esta- 
blished. The latter interpretation is sanctioned by a decisiofi 
of the Cour de Cassation, and seems to be regarded as the 
correct one.* It appears to carry out the intentions of those 
who framed the law.* 

The responsibility of the * g^rant,' in whose name alone 
the firm is carried on, is, as has before been observed, un- 
limited ; and it is a consequence of the mixed character of 
the original engagement between himself and his commandi- 
taires, that he remains a debtor to them for whatever advances 
they have made ; and that they are, so far, in the situation of 
creditors, although as between themselves and the parties 
who have dealt with the firm, they are debtors to the amount 
of the stipulated advance, and can be compelled to fulfil thieir 
engagement, either by the gerant while the firm subsists, or 
by its creditors, should it fail.® It would appear, however, 

* Rogron, Code de Commerce Expliqu^, note to art. 42. 

' Code P^nal, art. 405. Rogron, u. s, * Art 26. 

* See Rogron, note on art. 26. of the Code. Dalioz, Recueil P^riodique for 
1833, 2. 244. lb. for 1844, 2. 175., where a stipulation in the deed that a 
commanditaire should be at liberty to receive 61 per cent, annually, was sus- 
tained against creditors. For the conflicting decisions see Dalloz, Recueil 
Alphab^tique, xii. 137. 

* Seance du Conseil d'Etat., Feb. 14. 1807; Locr^, Legislation de la France, 
xvii. 259. 

^ See Dalloz, Recueil Feriodique, 1833| S. 243. note. 
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that this liability must be materially affected by toe recog- 
nised right of the commanditaires to be consulted as to the 
afiairs of the partnership >^ a right which it is considered to 
be their duty to exercise.' 

The commanditaire who takes any. part in the administra- 
tion of the business, beyond the expression of opinion as to 
the conduct of it, becomes liable to an unlimited responsi- 
bility, at least towards third parties': whether he thereby 
also shares the liability of the formal g^rant towards his co- 
commanditaires is a question apparently still in dispute.^ 
The consideration of what acts do, and what do not, amount 
to such an interference with the management of the business 
as is followed by this i esponsibility, has given rise, as might 
be expected, to much discussion.^ A semi-legislative decla- 
ration of the Council of State* settled that a commanditaire 
did not incur this penalty by dealing with the firm on his own 
account ; so that, for example, a commanditaire in a firm 
formed for running public conveyances may supply the car- 
riages to the firm, or, again, a commanditaire may receive a 
salary,. as a hired servant, from the firm, without losing his 
character of conunanditaire.^ 

The code expressly permits the capital of a partnership en 
commandite to be divided into shares*, which the Courts, in 
the year 1830, decided may be made transferable by the 
mere delivery of the share or certificate.® A power which 
the framers of the code do not seem to have intended that 
the commanditaires should possess. '^ 

Such is the present state of the French law as to this third 
species of partnership intermediate between the two kinds 

* See Observations des Sections r^unies au Tribunat, lOth March, 1807. 
Locre, u. s. xvii. 308. 

* Troplong, u. «. xii. 395. ■ Code, Art. 28. 

* Troplong, u. s. xii. 421. * lb. pp.427— 429. 

• August 29th 1809. Locr^, u. s. xvii. 461. ' Troplong, u. s. xii. 417. 

• Art. 38. 

• Dalioz, Recueil F^riodique, 1832, 2. 107. 123. In the language of the French 
lav, such a company is said to have its capital divided into actioru au porteur. 
Troplong, s. xiii. 161. 

^ See the reason given by M. Regnaud, Locre, u. s. xvii. 351., for requiring 
the soci^tes anonymes to have the authorization of the government. 
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before alluded to, both of which are also in frequent use in 
France ; namely, partnerships en nam coHectif, of which men- 
lion has been previously made, and partnerships analogous to 
such English joint-stock companies as have obtained a charter 
or an act of parliament limiting the responsibility of their 
members, which are designated in the French law as Sodetes 
Anonymes^^ The latter partnerships cannot be formed 
without the sanction of the government They take their 
title from the circumstance that there is no person by whose 
name the company is designated, and in them no one, whether 
manager or not, is responsible beyond the amount of the 
shares taken by him. 

It has appeared desirable to enter thus minutely into the 
statements of the Law of Partnerships en commandite in 
France, both because the true nature of these partnerships 
will probably be best perceived from the form assumed by 
them in a country where they arose spontaneously, and have 
so long existed, and on account of the extensive acceptance 
pf the Code Napoleon in the other countries which were 
brought under the sway of the Emperor, At the present 
time the French Code de Commerce constitutes, or serves as 
the foundation of the law of Piedmont, Tuscany, the Papal 
and Neapolitan States, Spain and Portugal, Belgium and 
Holland.^ 

In the North of Europe the species of partnership whioh 
we have been considering seems not to have taken root. No 
provisions relating to it are to be discovered in the laws of 
Oleron, or those of the Hanse Towns ^ — the great sources 
of northern commercial law. In Scotland, too, the recognised 
doctrines appear to be similar to those received in England * ; 
' and the only approach to a partnership en commandite is 
made, by the ambiguous transactions known as a joint trading, 
a species of dealing which the law of England in like, manner 



* Code de Commerce, art 29. 82. 37. 

* See Reddie, Historical View of the Law of Maritime Commerce, pp. 284, 
285. 289. 319. 

^ See Pardessus, Loix Maritimes, i. ch, viii. ii, cb. xiv. 

* Bell's Com. vii. § 1205. and 1208. 
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adoaowledges ^ ; but with the result only of opening a field for 
legal ingenuity to dispute whether certain parties are partners 
or not 

In Grermanyy howeyeri the principle on which it depends 
is widely recognised The Austrian Code provides that the 
members of a firm whose names are not announced shall in 
no case be answerable for more than their share of the 
capital' By the Prussian law ' a person is allowed Jo entrust 
his capital to a firm at a higher rate of interest than the law 
allows generally, if he will stipulate to share the risk in pro- 
portion to his capital, it being expressly provided that the 
creditors of the firm shall have no claim upon him beyond 
that amount* And by the laws of Frankfort, a person who 
lends his money to a partnership without taking any part iu 
the management, on condition of a share in the profits, is not 
liable to any further claim in consequence of the inability of 
the partnership to meet its engagements.^ 

The practice of forming partnerships en commandite is, 
however, not confined to Europe. It exists also extensively 
in the United States. The Code of Louisiana admits it 
under the title of partnership in commandam^: and it is 
stated by Mr. Kent to have been authorised by statute in the 
States of Massachusetts, Hhode Island, Connecticut, New 
Jersey, Pennsylvania, Maryland, South Carolina, Qeorgia, 
Alabama, Florida, Mississippi, Indiana, Michigan, and New 
York* 

The provisions of the Code of Louisiana substantially 
resemble those of the French Code, which serves as the basis 
of its legislation. The question upon which the French 
Courts have been divided, as to the liability of partners to 
<< repay dividends received out of net profits fairly made 



' Gowthvait^ v. Duckworth, 12 East, 426. Barton r. Hanson, Cowp. 97. 
Bell Com. vii. *ch, 2. § 3. 

* An. Landrecht, liir die Deatsehen Efblander, a.'d. tSll, § 1204. 
» All. PreiM. Landrecht, i. tit 17. § 248—250. 

* Reform, tit. 9. §27. See Adierpflycbt Privat-Recht. § 498. 

* Civil Code, a. d. 1824, art. 281.0—2822. 
' Kent*s Com. on American Law, iii. 34. 
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during the solvency of the partnership," is here expressly 
decided in the negative.^ 

The conditions under which the establishment of this 
species of partnership is permitted in the other states above 
enumerated are, as we learn from Mr. Kent's Commentaries, 
nearly the same as those adopted by the law of New York, 
to which they are subsequent in date.^ It seems, therefore, 
sufficient to mention the provisions of that law. They are 
somewhat more stringent than those imposed in France. For 
instance, before such a partnership can commence operations, 
the parties who are desirous of forming it are required to 
register, for public inspection, the names and residences of the 
commanditaires, known in America as " special partners," in 
addition to the other particulars required to be registered in 
France^; and the g^rants — there called the general partners— 
are required to make affidavit that the sums agreed to be 
contributed have been paid.* Any false statement, made by 
the general partners, in these respects, makes all persons 
interested in the partnership ^^ liable for all the engagements 
thereof as general partners."* Again, no partner is permitted 
to transfer his share in the partnership property during the 
continuance of the partnership^ ; and it is expressly provided, 
that if "by the payment of interest or division of profits, the 
original capital has been reduced, the partners receiving the 
same shall be bound to restore the amount necessary to make 
good his share of capital, with interest."^ In France it has 
been shown that the partner would not be obliged to refund 
past profits unless in a case of fraudulent dealing. 

Lastly, it may be observed, that by an Irish Act of the 
21 & 22 Geo. 3., the formation of partnerships en commandite 
was permitted in Ireland to a certain extent, the capital of 
these partnerships being limited to 50,000/., and their dura- 

* Code, § 2814. 

' Kent's Cum. Laws of New York, U.S., a.d. 1822, sess. 45. c. 244. and sess. 50, 
c. 238. Revised Statutes, i. 764. The statute is printed in the Appendix to the 
Report on Joint- Stock Banks, 1844, p. 309., and in Dr. Mackenzie's Work on 
Partnership en Commandite, p. 244. 

• Law of New York, cit sup. sects. 4, 5,6. . * lb. s. 8. '^ -^ 
» Ib.s.9. • lb. s.15. » lb. 8,16. "j 
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tion to fourteen yeani. The statute does not appear to have 
been acted upon, though for what reason it is not easy to 
ascertain. One cause may perhaps be found in a provision ^ 
by which half the net profits are required to be laid by 
annually to form a reserve fund for the payment of the cre- 
ditors in case the concern should fail, the surplus, or the 
whole if not required for the payment of debts, being divisible 
among the partners at the end of the stipulated term of the 
partnership, but not till that period. 

The question whether it would be expedient to aMow the 
formation of partnerships en commandite in England, was 
brought under the consideration of the Committee of the 
House of Commons, which made inquiry into the laws affect- 
ing Joint-Stock Companies in 1844 ; but that Committee, 
to use the language of the report, '' forbore to express any 
opinion upon it, because, though highly worthy of considera- 
tion, it did not appear to fall within the scope of the reference 
made to them." However, in the appendix to the report 
made by the Committee, will be found a report drawn up 
by Mr. Bellenden Ker in 1837, for the Board of Trade, in 
which this question is discussed ; and in the evidence taken 
before the Committee, and in the answers given to queries 
circulated in 1837 by the Board of Trade, printed also in 
the appendix to their report, are to be found the opinions 
of many eminent merchants and lawyers upon the subject. 

The expediency of such an alteration is, however, a 
point upon which much diversity of opinion may be ex- 
pected to prevail ; and it is therefore not surprising to find 
many persons whose judgment is entitled to much weight, 
opposed to it ; as, for example, Mr. Jones Loyd, Mr. Thomas 
Tooke, Sir Geo.Larpent, Mr. Horsley Palmer, Mr. M*Finlay, 
and Sir John Gladstone. On the other hand, however, Mr. 
Duncan, Mr. G. W. Norman, Mr. F. Baring, the late Lord 
AshburtoD, and Mr. Senior, express themselves in favour of 
the alteration; and Mr. Bellenden Ker seems also to have 
been of the same opinion. The arguments adduced for and 
against the change may be shortly summed up as follows. 

» Sects. 6, 7. 
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In opposition to the proposal it Is maintained — 
That there is no want of capital, at least in Great Britain, 
ready to be embarked in any enterprise of a promising cha^ 
racter. — That the relaxation of the usury laws enables capi- 
talists to lend their money on terms commensurate to the risk 
run^ which they may or may not enforce at their pleasure. — 
That to give greater facility for obtaining capital will increase 
the tendency to rash speculation and fraud, from which the. 
community already suffers so much. — That the proposed 
system would encourage persons possessed of small incomes 
to embark in commercial enterprises, of the probable success 
of which their circumstances make them unable to form a 
correct estimate. — That it is not just to allow parties to re- 
ceive an unlimited amount of profit with a limited responsibility 
for loss. — And that business will not be well done when the 
stimulus of unlimited responsibility is removed. 

On the other hand it ia contended -^ That there are nu- 
merous cases in which a great and injurious difficulty in pro- 
curing capital exists in Great Britain. — That many persons 
would advance their money as partners, with a view to obtain 
a share in the profita of the firm, who are not in the habit of 
advancing it formally as a loan at interest, a course attended 
with more difficulty. — That this is shown by the large sums 
invested in foreign stocks, or the shares of any companies 
which offer freedom from further demands. — That if a similar 
freedom from responsibility could be ensured in ordinary com* 
mercial undertakings, enterprise, of a healthy character in- - 
asmuch as it would be based upon sufficient capital, would be 
fostered. — That the present state of the commercial law 
does not prevent the occurrence of a vast amount of fraudu- 
lent or rash speculation, leading to bankruptcy and insolvency, 
and therefore only restrains individual enterprise without 
effecting the good which is alleged as the justification of the 
restraint. ^-« That there is no injustice in limiting the amount 
of loss to the capital embarked, to which of necesuty the 
amount of profits must bear in each particular trade a direct 
relation, dependent only on the profits of that trade. — And 
that in fact the system of commandite is far more just to 
creditors than the system of private loans, under which the 
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capitalist may enable a trader to obtain a fictitions credit, 
secjoring to himself large interest while the buttness prospers, 
and a priority of claim upon the assets if it fails. 

The weight of English authority must be admitted to be 
on the whole against allowing any limitation of the responsi* 
bility of a partner, unless by the authority of the Crown or 
the Parliament. There are, however, some circumstances 
which tend to diminish the weight due to that authority. 

L The objections made to the allowance of this species of 
partnership seem in part to arise out of the persuasion that 
our present law of Debtor and Creditor, by the absence of 
adequate punishment for firaiud, fosters a fraudulent spirit in 
the trading community ; and that therefore we in England 
could not bear the introduction of limited responsibility into 
partnerships, though if the law of Debtor and Creditor were 
altered, such partnerships might be usefiiL 

II. It appears to be assumed by those who object to 
partnerships en eommandttef that this species of partnership 
would produce in England, from the peculiar state of society 
which prevails there, mischiefii which it does not appear to 
have produced where it has been tried. Therefore, unless 
this apprehension be assumed to be correct, the objection 
must be considered as opposed to the observed facts, rather 
than supported by them. 

III. The persons who have had most opportunity of ex- 
amining the operation of the system, seem generally impressed 
in its favour. Lord Ashburton and Mr. F. Baring, for in-^ 
stance, who are both in favour of allowing partners to limit 
their responsibility, are well known to be connected in trade 
with the United States, over a large portion of whose terri- 
tory limited partnerships are permitted. Again, in France, 
M. Begnaud, in the very speech before referred to^ in which 
he states his reasons for subjecting partnerships en comman* 
dite to certain restrictions to prevent fraud, speaks of them 
as to be favoured, " inasmuch as they permitted every owner 
of capital to take a share in the lottery of commerce, added 
food to circulation, increased its activity, and multiplied by a 
community of interest the social ties between the funded pro- 

* S&nce du Conseil d'Etat, Sept 14tb, 1807. Locr^, u. 8. xvil p. 351. 
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prietor and the manufacturer^ the capitalist and the retail 
dealer^ the highest persons in the state and the humblest 
traders." A similar impression in favour of this species of 
partnership is apparent in many of the decisions of the French 
courts, and argimients of their jurists^ cit^d above. ^ It is true 
that this favourable opinion is not wholly unmixed. It 
appears from M. Troplong's statements, that soon after the 
decision had been pronounced by which the unlimited trans- 
ferability of the shares in such partnerships was sanctioned, 
associations en commandite^ consisting of large numbers of 
shareholders, were set on foot, such, for instance, as the rival 
companies for running diligences, and that much apprehension 
of the consequences of permitting such companies to be formed, 
without the previous sanction of the government, was felt.^ 
M. Troplong, indeed, writing in 1843, treats this ferment as 
having died away, from the experience that the anticipated 
evil had not arisen, and deduces from it a warning against 
any hasty alteration of the French commercial code " by pre- 
tended friends of progress or opponents of every new ele- 
ment."^ But a private communication from an eminent 
French merchant, laid before the Coihmittee, takes a different 
view of this subject. The writer expresses his approval of 
partnerships en commandite^ if limited to a small number of 
partners, but considers that the doctrine of the transferability 
of the shares had ^^ introduced a taint into the constitution of 
these partnerships and turned theni away from their true 
object," and that in consequence many fraudulent undertakings 
had been entered into, and many large enterprises set on foot, 
by g^rants who had ruined them through their rash specula- 
tions. This un&vonrable opinion, however, as appears from 
what has been said, applies not to the long established prac- 
tice of partnership en commandite^ but to a modification of it 
introduced at a recent period. 

' IV. The evidence in favour of these partnerships contains 
some specific statements of successAil results arising on a 



' See sup. the opposition to the restriction by which the command! taires were 
exd'jded from acting as g^rants, p. 1 1. note '. 
' VoL xii. s. 147. et »eq. • lU. s. 149. 
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large scale from this system In France and in America. For 
instance, Mr. A. Levinger, in a statement to be found in 
the Appendix to the Joint-Stock Banks Report, 1844 ^ in 
addition to an individual case of success mentioned by him, 
describes the considerable manufacturing town of Mulhausen, 
in France^ as having been created by capital furnished en 
commandite by Swiss houses in Zurich and Basle ; and Dr. 
Mackenzie, in his recent work on Partnership en commandite^ 
gives a similar account of the great American manufacturing 
town of LoveL* On the other side, no specific instances of 
great failures or mismanagement arising from the system 
have been adduced. 

V. The experience of France, where the actual workings 
of the system must be well known from long trial, furnishes, 
in the desire shown by the public to form such associations, 
no inconsiderable argument in their favour ; at the same time 
that it shows that the kind of partnerships with which we 
are familiar are very well able to maintain their ground 
alongside of those where the responsibility is limited. It 
appears, from the statements in a recent statistical publica- 
tion called the ^* Annuaire de TEconomie Politique et de la 
Statistique,'* that, in the course of the year 1845, there were 
formed, in the whole of France, 2748 partnerships ^, of which 
2080 were en nam coUectify i.e. with unlimited responsibility; 
29 anonymesy i.e. joint-stock companies, with limited 
liability; and 649 en commandite^ 229 of the latter having 
their capital divided into transferable shares. 

Lastly. The account of the cloth-mills in Yorkshire, #lso 
contained in the Appendix to the Joint-Stock Banks Report, 
shows that some commercial enterprises may be successfully 
carried on in England by an association of small capitalists.^ 

For these reasons greater weight appears to be due to the 
argmnents in favour of the expediency of permitting part- 

» Page S21. ' « Page 101. 

' Page 138. A large proportion of these partnerships seems to have been 
formed in Paris, the numbers being 559 en nom coUectifj 310 «» commandite, 
(p. 193.)' The latter numbers are stated to differ but little from those of the 
preceding year. 

* P. 348—352. 
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nersliips with limited reBponsibility to be fonned^'than to 
those of an opposite tendency. 

But if the true legal doctrine on this point be such as has 
been contended^ a very strong additional argument for per- 
mitting the formation of such partnerships is thence derivable. 
It is the generally received maxim of the present age> that 
the law, while it should take due precautions against fraud, 
ought to leave its subjects to form their own engagements, 
on such conditions and in such form as their own experience 
teaches them to be most for their advantage. But the con* 
sequences which our law attaches to all agreements by which 
two or more persons agree to share the profits of any com- 
merdal enterprise between them, impose, as has been before 
shown, on a certain class of these agreements an arbitrary 
restraint, which cannot be justified by legal reasoning. It 
says, in fact, no persons shall be allowed to agree to share 
the profits of any trade or business between them, unless they 
will also agree that each of them shall have an unlimited 
authority to bind the others in all matters relating to that 
undertaking, to the extent of their whole fortune ; that is, in 
favour of the creditors of the partnership, the law will always 
imply such an agreement, and thus give those creditors a 
remedy against persons of whose existence they may have 
been ignorant, and on whose credit they were never justified 
in relying. 

The law of England, as has been before shown, now allows 
partners to limit the implied authority given by them to each 
other, so far as concerns the subject-matter of the contract. 
In regard to its form it goes further ; holding that an autho* 
rity to contract by deed can never be implied.^ But it re- 
fuses them the right of limiting that authority in respect to 
the extent of the contract. I may enter into a partnership 
to deal in tenpenny nails only, and refuse to be answerable 
for sixpenny nails ; but I cannot say I will be answerable for 
nails to the extent of lOOZ., and no more. 

It is submitted that this distinction is untenable in prin- 
ciple, and that the law ought to allow partners to give to 
those with whom they have entered into partnership — if 

* Smith's Mercantile I^aw, § 6. p. 37. 
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they so agree — an authority to bind them, limited in the 
amount as well as in the nature of the obligation, such 
restrictions only being put upon contracts of this nature as 
may seem advisable to prevent a fraudulent abuse of the 
rights thus given* 

The nature of the restrictions which, in the opinion of the 
majority of the Committee, it would be desirable to impose 
for this purpose, will be seen from their Beport. 



(Paper No. IL) 

Reasons against the Adoption of the Recommendation contained 
in the Report of the Committee of the Law Amendment 
Society appointed to consider the Law of Partnership^ for 
allowing a Formation of Partnerships with limited Respon- 
sibility. ' 

1. Because it is not called for by the commercial classes. 

2. Because it is as inconsistent with the principle of English 
law, as with justice, that the risks and losses incidental tp 
commercial speculation should not be borne by those who 
originate them, and who alone are to receive the profits, if 
any arise. 

3. Because there is no want of capital to carry out any 
enterprise the prospects of which are capable of reasonable 
demonstration; and because whatever distrust exists in lend- 
ing capital for commercial purposes arises from the want of 
adequate punishment for fraudulent trading, and would be 
removed by an improved law of Debtor and Creditor. 

4. Because the evidence adduced in favour of the proposed 
change is vague and unsatisfactory. 

5. Because in Ireland the limited liability of partners is 
sanctioned by law; but, owing to the checks provided to 
prevent its abuse, and especially that which requires the 
annual reservation of one half of the profits to meet losses 
which may arise, the Act (the 21 & 22 Geo. 3.) i^ inoperative. 

6. Because there is great difference of opinion, amongs^ 
those capable of forming a sound judgment, as to the benefit 
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arising in France and America from the law of limited 
liability. 

7. Because the reasoning in support of the proposed 
change is based on the partial practice of countries where 
capital is comparatiyely scarce, and whose commercial habits 
and customs are perfectly different from those in England. 

8. Because any additional facility for commercial specu- 
lation, and the formation of joint-stock companies with 
limited liability, or any law under which unprincipled men 
with capital could shelter themselves, by the employment of 
agents, from the consequences of fraudulent or reckless 
trading, would be injurious to the commercial morality and 
permanent prosperity of the country, and tend to encourage 
the recurrence of periods of excitement and panic similar to 
those of 1824-5, 1836, 1841, 1845, 1846, and 1847. 

9. Because whatever abuses have crept into the practice of 
partnership by the repeal of the Usury Laws, or whatever 
defects may exist in the practice or principle of the existing 
law, are either understood and practically avoided as far as 
our imperfect law of Debtor and Creditor will allow, or may 
be remedied without the proposed change. 

10. Because the evils which always accompany a great 
change in^the law, when even the necessity of the change is 
almost universally admitted, would in this case, for many 
years to come, be greater commercially, morally, and nation- 
ally, than any benefit the most sanguine supporter could 
expect to arise from it. 

11. Because the true object of commercial legislation 
should be, to induce and to protect legitimate trading; to 
discouragie rash and reckless speculation ; to afford the 
utmost security to credit ; to give the greatest facility for 
the recovery of debts; and, without interfering with the 
most perfect freedom in the employment of capital, to throw 
upon every one the full responsibility of all obligations in- 
curred either by his own acts or by the acts of those whom 
he may employ. 

And, lastly, because any deviation from this cardinal prin- 
ciple will inflict a severe blow upon the commercial enterprise 
and reputation of this great country. 
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(Papeb No. hi.) 

Paper upon the Subject of tlie Limitation of Responsibility in 
Partnerships^ referred to in the Report of tlie Committee, 

The extent to which the commandite principle of partner- 
ship has been carried in France and the United States of 
America is regarded by many as a proof of the general utility 
and advantage of the system^ sufficiently strong to recommend 
its introduction into this country ; but it has been alleged by 
competent judges that serious evils accompany it in France, 
as well as in America, owing to the frauds and litigation 
arising out of the uncertainty of the laws and usages by 
which it has been regulated ; and they say that the large 
number of such establishments in France and America, 
and other countries, is owing principally to the capitals 
possessed by the mercantile and manufacturing classes not 
being sufficient to carry on the most extensive under- 
takings by individuals, as they are in England and Scotland. 
It cannot be said that large capitals are wanting in Great 
Britain for caiTying on the usual undertakings in com- 
merce and manufactures on the most extensive scale. But it 
may be alleged that in some kinds of business, as banking, 
mining, steam navigation, and some others, requiring a large 
outlay before adequate returns can be looked for, capital is 
not always ready to be advanced by respectable parties to a 
suflScient extent to answer the wants of our increasing enter- 
prise at home and in our foreign dependencies. And the 
parties who urge this view state their belief, that if such in- 
creased facilities had existed for the employment of money by 
individuals, in limited amounts, during the last twenty years, 
the vast sums advanced by such parties, in loans, to the 
Spanish South American Republics and to the United States 
of America, and since then, in such a reckless manner and 
with such unsatisfactory results, in foreign railways, as well 
as a great number of those undertakings in Great Britain 

V0L,X. L 
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and Ireland^ would have been probably employed profitably 
in investments on tbe commandite plan for developing the 
resources and still undeveloped wealth of our own soil and 
mines, our sea coasts, and our foreign dependencies. 

It may be admitted that many persons in England would 
be glad to entrust limited amounts to commandite partner^ 
ships who are now prevented, by their prudence and by the 
bad results of the joint-stock speculations of the last twenty 
years, from embarking any longer in companies in which 
they are subject to ruin from unlimited liability ; but it is 
apparent that under our English laws of partnership, with 
individual liability unlimited by the law, all kinds of un- 
dertakings are so multiplied and on such an extensive 
scale as to diminish the rate of profit to an extreme low 
point : and it is now very doubtful whether employment can 
be found for the capital held by individuals with a prospect 
of fair profits. It may, therefore, be advisable at least to 
wtut for more accurate and precise information than we yet 
possess as to the working of the commandite system in other 
countries where it is in operation. In the United States of 
America, where it has been carried to some extent, it may be 
expected to succeed better than in the .old countries of 
Europe^ because profits . are higher, and the field for the em- 
ployment of capital is there so rapidly extending. In the 
United States, however, as well as in France, doubts are 
entertained by very good judges, who are extensively con- 
nected in trade with those countries, as to the benefit derived 
from the system as it now exists, arid the power of obtaining 
redress in the cases of fraud which frequently arise from it. 

The Association for the Reform of the Law must especially 
feel how important it is that any new laws regarding trade 
and commerce should be so clear and reasonable as to protect 
effectually against fraud, and to facilitate a prompt and cheap 
settlement of disputes. These are at present settled by com- 
promise or arbitration, in the mercantile community, to ia 
much greater extent than would be the case, or would per- 
haps be desirable, if the decisions of our Law Courts could 
be obtained with more facility and economy ; and we should 
be mdst Careful to avoid any thing which would tend to 
increase expensive litigation^ as well as to promote frauds; 
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If by any new law for promoting a new principle in part- 
nerslups generally, litigation in mercantile afiairs should be 
increased, the Law Reform Society would deeply regret if 
the eyil conld in any way be attributed to their interference. 

In the mercantile history of our country the Courts of 
Law were never so oppressed as they now are with the dis- 
pQtes arising out of our extravagant undertakings at home 
and abroad (surpassing the wild schemes of the Mississippi 
and South Sea bubbles). The trading community are very 
slowly recovering from the effects of these rash investments. 
We are informed of loud compliunts made in France and 
America, but no adequate remedies are yet found for the 
regulation of commandite partnerships; and it would be 
extremdy difficult to make a law to prevent the abuse of 
them, if tried in England. 

The* trade 'and commerce of Great Britain have gone on 
increasing, and have attained to their present state (sur- 
passing in the inagnikide and vast variety and extent of 
their operations those of any other nation), almost entirely 
under a system of private partnerships with unlimited 
responsibility. Even in the establishment of joint-stock 
lanksy on the extensive scale which they have attained, the 
Legislature has not seen hitherto ground for altering this 
system. It wotdd, therefore, no doubt require strong proof 
of the necessity of an alteration to induce it to interfere in 
promoting a system so foreign to our commercial as well as 
legal views and habits. 

All classes in England are more trained to habits of 
busmess than in other countries. Ixl municipal govern- 
ment, in the local administration of poor laws, and various 
other important affairs, — in an endless variety of institutions 
for which we are remarkable, — the people of all ranks are so 
nmch practised in self-government and the management of 
the most important concerns of social life, that they accom- 
plish much more than in other countries, where the same 
aflBurs are managed by the central system of the general 
government, or by commandite partnerships. 

From the great companies for insuring lives, for managing j 

steaiu navigation^ and conducting all kinds of banks^ down to 
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the buildiBg and loan societies, and the oondact of a large 
portion of the multifarious mining operations of Great 
Britain, indimdual talent and capital provide ample means ; 
and by their prudent but simple arrangements for guarding 
against ruinous losses, conduct the business with more 
economy, skill, and better results to the public welfare, as 
well as thdir own profit, than would arise from any system 
of legalised partnerships with limited responsibility that has 
ever been devised. 



ART. VIL — THE STATE OF THE PROFESSION. 

If it be good in general to take note at times of our position, 
of our prospects, of the calamities that assail us, of internal 
discontents, of foreign threatenings, of the progress we have 
made, and of the changes which have come over the q)irit 
of our existence, — imperceptibly indeed, but compared with 
our condition at remote periods, and at various stages in the 
interval, most marked and instructive, — it is not merely 
good that lawyers should do so, it is necessary : their rapidly 
increasing numbers, and^the devices which the rest of man- 
kind are falling upon to do without them^ make it necessary 
that, even as enlightened craftsmen, they should look well at 
the present state of things ; not merely for the sake of gain, 
fair or foul, but for the sake also of that honour and fair 
position which gives zest to their calling and makes them 
better able to serve their country in serving themselves. 

We do not need evidence of ill-doing ; internal jealousies, 
the constant accompaniment of such a state of things, are rife 
with us, which is shown in the struggle growing up, (we 
see no good reason for disguising it) between the two prin- 
cipal divisions of the Legal profession for position and profit, 

* Tlie numerous commissions and offices having judicial functions, which have 
been created during the last twenty years, in derogation of the common or 
general lair, are testimonies of this not unnatural effort to dispense with old, 
effete, and inapplicable or unpliant iastltutions, and Sir Robert Peel^s admirable 
suggestion for dealing with Irish affairs, another. 
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^Ti as the profane would say^ for place and plunder. The 
AUtHmies desire to partidpate mcHre lai^ely in the dignity^ 
the patronage and the profeflsional recognition which hitherto 
faaTe been accorded to Barristers. The Barristers find not 
only these important matters but their very life blood, their 
rev^aues, without which neither life nor honour can live, in 
the world as at present constituted, encroached upon by the 
growing importance justified by the improved intelligence, 
activity, and respectability of the Attomies. As in most other 
cases, the battle-cry does not disclose the true nature of the 
conflict. The modesty of the combatants forbids an avowal 
of it, even if it have been so well considered as to be fully 
known, and it remains for some disinterested bystander to act 
the part of moderator or arbitrator, to show to each party 
the true nature of its position, and by his kind offices to re- 
concile their mutual interests, lest the public, whose ser- 
vants they are, may, out of their quarrds, find cause to dis- 
card or to dishonour both. 

It is proposed in the present paper to attempt this task : to 
probe the position of the profession of the law as a craft, — a 
truly honourable one, in the well doing of which the public 
have even a larger interest than its members; and to mark out 
the available foundations for its future settlement. 

We must not suppose the case to be a peculiar one, either 
as to its causes or its consequences ; or that the remedies are 
peculiar. Illustrations of a similar state of things might be 
gathered firom other professions and callings ; but to do the 
subject justice in that respect it would be necessary to draw 
too largely upon the pages of this Review. A glance must 
therefore suffice. We may say at once and briefly, that the 
condition of the profession is but a transcript of every other 
of the so-called learned ones : Law, Physic, and Divinity 
have fallen by their own weight. Their monopoly of pro- 
fessional importance has attracted too many competitors, and, 
like the nobksse of other countries, they starve on a di- 
minished and too scanty patrimony. 

The prominent difficulty in the case is the assumption of pre- 
eminent dignity on the part of the Bar, and the enjoyment in 
a more certain degree of the main sources of dignity, the money 

I 3 
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]»toni%ciiibepiirtoftlieAttDnu€8. Tharectebenowerl^ 
dignitj without revenues; and levenues iu tlie fommioa of 
the wdl educated, the inteUigent, the wdl-eoadueted padxm^ 
caonot be without much digmtjj or what in th0 w<»rld.{Mia8e9 
for BucL The problem ia to abate somewhat of the asswuptum 
on the part of the Barristers without sacrificing the realityt 
and cordially to admit as fettows of the ccafit not the lower^ 
but the more active m^nbers of ihe profesdon* If some 
energy, skill, and discretion be not directed to this end, the 
Bar will, as a body, soon occupy the same position as that of 
the Ebuse of Lords in rehition to the House of Commons, — a 
result which will be as prejudidal to the public as it will be 
to both branches of the profession, and one therefore which 
we contemplate with dismay ; but we state the matter thus 
plainly that others may look at it, as we for a long time, have 
done, fiill in the &ce. The events of the last .year have told 
us all, in many ways^ that it is not by shutting our eyes to 
the fact that we can rob it of existence, but that we must 
seek to modify and regulate circumstances by timi^y states- 
manship. Like the working of other problems of social 
life, the working of this must needs be sloWi (perhaps slower 
than the emergency demands); for it would.be as incon- 
sistent with probability that all empty heads at the Bar 
should part at once or readily with thdr sole pretension, and 
inconsistent with all prudence that those iaembers of tfao At* 
torney craft, wbo are scarcely recognised by their brethren 
as fellows, should be welcomed as fellows anxMag the Bar, 
who, from higher education, and some other Causes,,; have 
natm*al as well as professional, claims tp peculiar respect. 

Let us mark the small changes which have of late tajsen 
place in the profession ; and let us be assured they have some 
significance, .although apparently trivial. 13ie Judges have 
abandoned without, it is Jbelieved, any diminution of thdr 
personal importance, their ancient sign of dignity, the wig> 
when not on the immediate exercise of their office in. Court; 
and the Bar no longer adheres to the decorous coiBtume of 
black, which formerly was the professional garb, not to be 
thrown aside, except in the saturotdia of the vacation>.wbesu 
as we recollect in our youthiul days, it iised to delight iBome 
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of omr Queod's Cotinsel to don the attbe of a country gentle* 
maa^ <'a bran bine coat with gilt bnttans," yeUow wuflt- 
coat, breeches df white corduroy^ and top boots. The Bar 
no longw travel to the assizes in a chaise and four> but take 
their place in a railway train^ with a peer on one side perhaps, 
and an attorney on the other*^ But to speak of more solid 
matters. It is now some years since the elite of the AXr 
tomies took measures to secure the respectability of their 
profession, by requiring of its members a good professional, 
education, winch has already produced a yeiy marked im- 
provanent among them ; while, as we are all aware, the im- 
provement of education generally, especially among the 
middle classes, has conferred upon the middle classes advan^ 
tages which the public schools and universities have not 
always accorded to the higher classes. The natural bound* 
sties of the two branches of our profession are therefore 
falling away, and if the division of labour is continued, it 
must be on principles founded upon what Mr. Square would 
call the nature and fitness of things. The Attorney is no 
longer (if he ever was) the creeping servile thing which it 
delighted the authors of older plays and novels, and some of 
their modem plagiarists, to describe the scrivener of former 
days to be. He holds up his head with the best, and bends, 
it only in the courtesy which every gentleman will accord to 
others, according to the expectations which their station en- 
titles them to entertain, or according to the better right 
iriuch they acquire by their conduct. 

The origin of the division of labour is to be traced to the 
necessity which once existed for providing for the lettered 

^ As a further illustration of this, we make the followiug extract from a daily 
newspaper of April last : — ** Tauntom, April 2. Lord Denman did not arrive 
by the train in which he was expected, and having intimated that he would dis- 
pense with the attendance of the javelin men, no preparation was made for his 
reception. When his Lordship arrived at the station, he entered a fly, and 
directed the driver to take him to the Castle ; the driver happening to come 
from an hotel of that name, drove him to Giles's. * This is not the place,' 
cried his Lordship. The driver turne^ his horse's head, and drove to Patterson's 
Castle Hotel, and then discovered, for the first time, thai the gentleman whom 
be had inside was the Iiord Chief Justice of England, and that his destination 
was the judges* lodgings at the castle at Taunton." 

L 4 
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part of the profession when literature, or the power of read- 
ing and intellectual acquirements, were rare. The Attorney 
of the early period probably held pretty much the same rela- 
tion to the Barrister, as the managing clerk of an Attorney 
does now to his master. In Scotland, at this day, the valua- 
ble office of writer to the signet may be acquired by being 
clerk to an advocate. 

When the necessity which first established this division 
ceased, convenience recommended its continuance. The 
more practical or mechanical duties requires, not so much a 
different order, as a difierent kind of mind, from that whicli 
the theoretical or intellectual requires. And it is not only a 
different kind of mind which is requisite, but a different 
kind of habit. In one it must be reflective or speculative, 
in the other active or practical This division is clearly be- 
coming less and less necessary. General education confers 
correct habits of thought and ready apprehension, which go 
a great way to make a good lawyer. It is net difficult to 
superadd the technical knowledge, which, in spite of many 
hindrances, is rapidly becoming niore simple and manage- 
able, besides which, (in its present state), it is more easily 
learnt and impressed on the mind by practice than by read- 
ing, so that the practitioner has less and less need of his in- 
tellectual aid, the Barrister or Advocate. Indeed, a well 
organised office can to a very great extent dispense with the 
services of the Bar, except for those matters in which the 
presence or the signature of the Advocate is required, or for 
matters of rare occurrence. The addition of one or two in- 
telligent young men of speculative, reflective minds, in short,^ 
of those qualities which go to make good chamber counsel, 
in addition to those more active men of active habits, which 
go to make the good practitioner, will serve his purpose, 
unless he require to relieve himself from responsibility by 
obtaining the opinion of counsel, as a special justification for 
his client. In the great offices especially, the division of 
labour that obtains among the partners and principal manag- 
ing clerks, to whom considerable salaries are often given, 
enables the practitioner to accomplish the entire range of 
legal business. 
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' On the whole^ we regard it more as a question'of interest to 
the Barrister than to the Attorney, whether the duties of the 
two branches, as at present conducted, should be mingled. In 
most professions and businesses the majority of those who 
have realised fortunes will be found to have derived their 
gains in no inconsiderable measure from participating in the 
profits of the' routine or mechanical parts of it ; of the con- 
stant as distinguished from the exceptional or the occasional. 
Men of good fortune, or of moderate competence, who can 
afford to wait, do not feel the difficulties of the case further 
than that from insufficient occupation their faculties are per- 
mitted to rust, and more energetic people pass them. Men 
of commanding abilities, with opportunities of display, feel 
it somewhat less, and thrive here as they would thrive any 
where. But the majority of professional persons, not cleverer 
than their compeers, in these clever days, feel it wofuUy. It 
is said that a high legal personage observed, in reference to 
the number of candidates for the office of judge in the new 
county courts, that nothing gave him so much pain as to find 
how poor, in pecuniary circumstances, the Bar was as a body. 
We have, in fact, obtained by means of civilisation such facili- 
ties, that the mediocre man has almost as much chance of 
success as the man of ability, while the best that the latter 
oould do is now vastly diminished by the numbers who share 
the small, but constant gains of common- place work. The great 
Attomies also feel this in some degree, which is one cause of 
their competition for the work of the Bar. Every person 
has some relative an attorney, and withdraws his business to 
give him a chance. The effect is that the arrangements 
which enabled the man of business to do liis business well 
are deteriorated, especially as the law of partnership forbids 
such arrangements as would make the payments of his in- 
ferior coadjutors contingent on the results of his balance 
sheet. 

In the meantime the relations between the Barrister and 
the Attorney are becoming yearly more uncertain. A prac- 
tice of trusting attomies has had its consequence ; the oc- 
casional loss of fees more or less considerable in amount, by 
which the barrister is robbed of his (often inadequate) recom- 



pence through die agency i)f tii0 middleman* The hpiipva- 
i^um becomes a mercenariumj, affected hj ibct uneeartaintiee 
of the pecuniary means or credit of the attorney^ and per- 
haps by the insolvency of the client, without.the oppiM^tumiy 
of balancing loss by countervailing profit elsewheire. The 
fee book in such case is not, according to the received notion, 
a journal of realised eflSacts, but a ledger of debts and credits 
like that of the merchant. 

To what degree this practice has obtained it is not possi- 
ble to determine, but it is believed that it prevails too es-r 
tensively for the well-doing of the Bar.^ 
. But what of all this? it will be asked. Our answer is» 
that we are standing upon old land-marks, where the founda- 
tions have been undermined, or where the sea has gained 
ground upon us on every side ; and if we stand h^gUng oip 
WJangling about the respective dignities and position as by 
usage established of the different branches of the professions 
witi^out looking at those eauses which have affected all pitH 

. > In a pleaMng book r«oently publifbedy the tyttsm u xpoken of as iC tiie 
writer really knew nothing of what was actually passing in the professioff^ In 
a chapter on the Honorarium, it is said' with all gravity, ** From the very 
earliest times, and in every country where advocacy has been known, it has been 
Ibe oustom to look upon the exelrtions of the advocate as given gratnitously, and 
the reward which the client bestows as purely honorary, to disebiurge not d^ legal 
obligation, but a mere debt of gratitude. There can be little doubt that tbU 
notion has been encouraged and kept up from a jealous apprehension lest the 
profession should degenerate into a mean and mercenary calling ; for there is 
one peetiliarity whioh.distingaishes it iWKn all others, and that istbe dis&voui^ 
irith which men regard a presumed readiness to espouse end sufH^rt by aiga« 
ment either side of a question. This is a circumstance so repugnant to the 
ordinary sense of duty, and apparently so subversive of the distinction between 
right and wrong, thai Mere has been aibcay$ftMan ftnwiUingnesstoadmitihdt aman 
is etUiUed to hmrtar the powers of his inidlectji>r mmeg ind^fferenifyin Oe eamse of 
pirtue and otce,**-* tiortensius, or the Advocate, by W. Forsyth, Esq., p. 41(X. 
We hope to return to this amusing work very speedily. 

With respect to the subject of the system of credit ^ven by the Bar, we do 
not hesitate to say that it must speedily be attended to, or some very rough 
remedy will be taken. Is this not a proper matter for the -two respectable 
attornies* societies, the Incorporated Law Society and the Metropolitan and 
Provincial Societies, to attend to ? We know enough of the feelings of a portion 
of the junior bar to enable us to predict, that unless some proper step be taken 
towards its adjustment, a serious and awkward ** disruption *' aaay take plaea. 
For the present we say no more on this part of the subjeot. — 1^ 



iBOBpiom alike, and mthout conaideriiig hxm we may xecoii!* 
^le ouaelyeB ^o the public and to (me anotker^ by makbg 
the fxaits^iooi as useful as possible^— as little burdensome, 
and as little dilajx>ry» and withal, in a fair commercial spirit, 
98 profitable as possible, (which, as it is a practical absurdity 
to repudiate, it were more wise to.cultiyate in an honourable 
manner,) we may bid farewell to the glories of the profession^ 
and be content to talk of them over a cheerless fire-side, whiclf 
many poor f^ws are obliged to do, as things unattainable 
er past. 

Bad as is the present aspect of the case, limited tp thq 
points of view in which it has been oomBooidj r^aided, and 
in which, for that reason, we haye so r^aioded it in the fore^ 
going r^narks, we do not see any just cause for despair; but 
on 1^ contrary we bdieve that if the members of the. Bai: 
would cast «dde petty jealouaes of their fellowd^of the same 
degree, earnestly consider what is necessary to make the pro- 
fession, in a &r greater degree than it now is, an intellectual 
and honourable calling, worthy of men of genius and sdence, 
and frankly admit the manbers of the other branch to the 
status which they have won by their intelligenoe and bjr their 
eflforts to elevate the character of their fellows, the task 
would not be difficult* Let the right spirit, be evoked, and 
we doubt not that the force of opinion will have its usual 
results. 

For our own part,* we think that the course lies, direct 
through Law Befomu If you will. Law Beform dictated 
by a conscientious desire to make law what it ought to be, at 
whatever immediate cost to ourselves ; but if you will not, 
then Law Beform prompted by sheer self-interest. It matters 
not, for we sincerely believe that the interests of the public 
and Ihe interests of the law craftsmen are entirely identicali 
•—not in the long run merely, but day by day, and every 
day; that is, if we are wise enough to regard law in. its 
administrative and preventive character, as well as in its 
Udgaiing or retributive character. Both are to be regarded 
alike ; the ^rm^ saves honest and prudent people and their 
families from the consequences of inadvertence, or worse ; 
the latter, which will ever be wanting as long as men live, — 
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for questions must needs come were the law ever so perfect, — 
is not so much the offspring of imperfect legislation m of the 
play of human interests and passions; and the point to be wmed 
at is, to find a solution of these questions as early as possible 
and with as little additional provocation to fresh passion and 
difficulty as we may. Nothing is so fine as the spectacle of 
an honourable lawyer moderating the conflict of the litigants, 
inciting their return to good feeling, and by skilful advocacy 
working out the results even with the acquiescence of those 
who met at first in rancour ; advancing justice on the one 
hand, and preventing the total overthrow of the defeated 
(if haply he must be defeated), on the other. It is less com- 
mon than it used to be to see quibbles advanced now ; the 
Bench and the Bar discountenance them, unless the substan- 
tial merits of the case are with the quibbler, and there is no 
escape, but through his technical points. 

Our space warns us that we must not dwell on the reme- 
dies at any length ; nor, if we were differently circumstanced, 
should we think it prudent to do so till the right spirit had 
been ripened into a common purpose by discussion, and by 
the full recognition of the true position, which discussion must 
produce. 

We will run rapidly over our list, — prepared, if need be, 
on a future occasion to enter into the vindication of eadi, 
and to manifest what contribution each is capable of render- 
ing to the general object. 

We will say nothing of a Minister of Justice, or of a 
Law University, or of a better manner of publishing Law 
Literature, which have been mentioned and discussed on 
other occasions ; all powerful and necessary means for the 
entire and permanent well-doing of the profession. Our 
immediate remedy would be the union of the two branches 
of the profession, without destroying any present institution, 
or altering, at present, the status of either branch.^ Let a 

' Most reflecting persons vi'iW agree with the writer of this article in the 
statement of grievances. Perhaps the proposed remedies will be open to more 
doubt, but we do not hesitate to give them, because even if they are not the right 
one^ they very probably may lead to their discovery. We may mention that the 
establishment of a Faculty of Law has been recently mooted in a very distin- 
guished quarter. — Ed. 
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Xiaw Club or sodety be establbhed, iuto which ahould be ad- 
mitted all Judges, Benchera, Queen's Counsel, Serjesinti^, 
Judges of County Courts, Police Magistrates, official Law- 
yers, Members of the London Law Societies, Clerks of the 
Courts, principal officers of the Superior Courts, and after- 
wards let members, of whatever rank or degree, be admitted 
by ballot 

The point of union would be, by well organizing the society 
as a species of legal aid and assurance, to have a complete 
libitMry, and to afford other means of giving readily to mem- 
bers any information which they may require for their pro- 
fessional or official occasions. 

Every member should, if possible, be an officer, charged 
with some division of duty, in that wide and trackless field — 
our law as it is now — so as to give him a natural ahd ordi- 
nary means of intercourse with his fellows, and at the same 
tuaie afford the best chance of leaving no point unprovided 
for. Taste, or occupation, or previous pursuits, would dic- 
tate the part which each would seek. 

To the library might be added readings of new statutes, 
and thettiOBt important decisions with discussions thereon, 
after the manner of our literary societies, with a view to 
obviate the difficulty that most men in practice find in keep- 
ing pace with the changes in the law by legislation. 

A school consisting of the pupils and clerks of the members 
of the profession would give occasion for and constancy to 
these demonstrations, and, by employing the scholars in the 
collection and preparation of the material, and in the labours 
of the library, indirectly afford assistance to those members 
of the profession whose time and attention are already oc- 
cupied with the labours and cares of business, and to whom 
the scholars stand in the relation of junior assistants, pupils, 
or clerks, while the scholars, thus practically engaged, would 
acquire more clear, distinct, and definite views than are to be 
derived from the dogmatic form of teaching, or the looser 
commentary or lecture. 

Joint conunittees of both houses, or, to speak more literally^ 
of both branches of the profession, might consider projects 
of amendment Of the practicability, utility, and convenience 
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of Micli aMmbiiiaftimi, we have a lype In tlie Law Amendment 
Soinelyy whiek numl)eiB amongst its memben iH>t only 
kwyers of each branch, bat of each part oTthe kutgdom, and, 
beeidft that^ legislators of boA houses, and inerohants and 
men ot bnsiness. Whedier the chib shoold admit hjmen 
of the same kind to a limited extent^ and under conditions, 
wonld with many be a doubtful question, as involving the 
^sdosore of the mysteries of tiie craft. We should indine 
to the franker course, by which we feel assured not only much 
valuable aid and intelligence would be obtained, but more 
assured recognition and support among the other classes of 
the people, and by the l^isUtore <^ the country. We 
should hope to see the Law Amendment Society swallowed 
up and its exertions continued in an institution of this Com- 
prehenave character. 

The next point would be to establish a court of honour, of* 
court legal, answering to the court martial, for adjudicating 
upon cases of allied misconduct, with power to inflict the 
penalty of disbarring, striking off the rolls, disqualifying for 
oflBce, or censure, subject to appeal to the Courts. 

- Perhaps, however, incidental to this, or independent of it; 
there should exist some administrative body to settie all points 
of practice relative to fees, such as that of retainers, which 
has lately been under discussion,^— a sort of mixed tribunal, 
consisting not of solicitors only, but of judges, barristers, and 
s^lidtois ; a certain number of county court judges, and others 
removed feom actual practice — forming a comparatively dis- 
interested body, — might form a part of it as a quorum. The 
retired judges might be induced to take part. 

Having provided for the due representation of the law in 
Parliament with an appropriate administrative and ju^cial 
body for the management of its internal interests, for the in- 
struction of its members on new laws and new practices, for 
recording and promulgating de<n8ions,-^needfiil incidents 
to instruction,'^— and for affording to its members mutual aid 
in their professional business, the profession would recover; 
to as full extent as ever, the unity, dignity, and importance 
which it has not now in so great a degree as even its most 
ftpa/Ae^c friends could desire. ' 



The Siaie of the Profe$9imu 169 

WeijAouU^ liow«yec« be inoikied'to.adtQti^r rftedkn.meadA*' 
ticns ealonlated, we think, to bring the two btaaches of the 
profession into haormon j, and add to the effioiency of both as 
instinn&ents for the eoneerVatioii of justice lUid the protection 
of the public. Thegrjare- 

To allow the barrister to disbar himself, and become an 
attorney on. certain oonditions, but without forfeiting the 
status whidi he 'Cnjoyed as a banister. 

To allow »the attomqr to put off his attorneyship, and be^ 
come a barrister on being examined for the Bar without so 
long an interval of pupillage, which is absurd in the case of 
accomplished nsen of mature life, of established respectability 
and welt ascertained experience and inteU^eoce. 

To aUow a person who has gone tbrough the ordeal ai^ 
preparation for both branches,-HBay five years for an attorney 
and three years for a baTri8ter/--Q0C0rding to the usual course 
of clerM%) and pupiUage,^ and passed fxaniinatio];»s for both^ 
to practise both as attorney and barrister. 

To Irequhre all practitionera, wiieAer attomies or barris- 
ters, to«ttend as medical mrado a certnm cowse of readings 
and demonstrations, and to imdeigo certain examinations and 
Attend- oertain meetings. 

To authorise the judges to assign to every court of judlr 
cature for ^hieh d^ere is not a r^ular attendance of the Bar 
ik'slffficSent-iltimber of barristers to act as advocates!^ so that 
no coutt filmli be unsupplied, and the suitor and the court 
may have always constant aasistaiice of that nature. The 
chaise to be defrayed by a stipend payable out of the suitors' 
and other funds, sudi as tiie stamps on the admission of barrisr 
tti^ anid indentures of clerkship, and on attomies' certifiisatea 

In order to create an effectual barrier against improper and 
inc(Anpet€»it persons, to make the examinations coextensive 
wkh the range of law and of a most effective character, and 
t<f spread them over the -period of clerkship and pupillage. 

It is moreover desirable that ihe system of standing eounsel^ 
as weU as standing solicitors for bodies of persons, should be 
extended and encoun^ed. 

The departments of government have eadi their cotmsel 
appoint^ -by the Attomey^General.; and the practice is of 
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great value. Witboot the eszperience of some yean it is 
Bcaroelj posabk to advise with promptitade and convenieiit 
certaintj upon complicated mattera of administnitioii. 

If the principle were developed in various directions, the 
field of employment for the Bar would be extended with 
proportionate advantage to the public. We do not see why 
there should not be an association of trustees, with standing 
counsel and solidtors for mutual aid and protection; why 
public officers should not fortify themselves in a similar 
manner ; why magistrates and justices of the peace, and au- 
thorities of other kinds, should not attempt to counteract the 
dangers to which they are exposed by habitually employing 
the same legal advisers, making it worth their while to supply 
themselves with the whole armoury of statute law and cases, 
and to become masters of the art of attack and defence in 
their own proper department. Jiistice would not fail so 
frequently, and the public, which might do the like, would 
suffer no wrong. 

Sach an arrangement would not interfere with men of 
general practice as counsel or solicitors, while it would furnish 
them with complete aid on special emergencies. The division 
of labour would bring back the professional giants of other 
days. 

Legislation affords a wide field most grievously neglected^ 
Not that a large amount of treasure is not expended upon it; 
—it is expended so wastefiilly, with so little design and to so 
little purpose, that it is almoist profitiess of good^ and seldom 
fails to affect injuriously the reputation and well-doing of the 
employed. We must not trust ourselves to dwell upon this 
topic. If a body of the practitioners were withdrawn from 
practice, and their services were applied in consolidating the 
law, aiding in legislation and supplying the courts with 
digests of the law upon important cases as they arose, the 
springd of legal industry would be relieved (as financial re- 
formers phrase it), the opposition to Law Kefprm would be 
counterbalanced by an equal force of advocates and efficient 
allies, and the country gain largely by its amendment. 

The Superior Courts should be relieved by the establish- 
ment of sundry special courts for matters of a special nature. 
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with ommcompetent local courts scattered over the country. 
With subsidiary courts for special matters^ and with superior 
courts of appeal from all, the field of employment would be 
extended, returns would be quickened, delay would be pre- 
vented, certainty would be induced, and expense would be 
diminished. Pew know how much courts of inferior or special 
jurisdiction are paralysed by the delays of the court of Queen'ei 
Bench. If there were a court of prerogative jurisdiction, 
sitting, as the Court of Chancery does, from day to day 
throughout the year, the local and other special courts would 
gain immeasurably in force. The taking away the certiorari 
in so many statutes is the oddest sort of mending of the 
blunders of inferior tribunals. In the hope of preventing 
delay and litigation, it has substituted oppression and in- 
justice. Better quicken the tribunal of appeal than deprive 
the public of its protection. 

We would complete and render efficient every judicial 
establishment, and at the same time subject it to appropriate 
responsibility. A good judge rejoices in the advantages of 
a court of appejfl. His jurisdiction gains force by the respect 
accorded to a court which has few decisions reversed. He is 
apt to indulge less in hesitation and vacillation. He knows 
that an error, the effect of prompt decisions, is susceptible of 
remedy. He thinks boldly, decides promptly, and courage 
and sMll are the results. 

We know not why the Bar, already dignified by a bench 
of jadges unequalled in the world for vigour and talent, not 
to say sometimes for genius, should not, by means of an order 
of judges-advocate or judges -assistant, provide more amply 
for the discharge of judicial functions which are clogged so 
unworthily with drudgery and technical detail. A conmiis- 
sion of inquiry into the office and duties of a judge of the 
superior courts of law would tell a tale of extravagant par- 
simony of which the world has no account. We blame un- 
justly the judges for their resistance to reforms of which 
their daily routine forbids them to take thought, and perhaps 
not more unjustly for those escapades into which they are 
apt to indulge at the mbcarriages of the Legislature to which 

VOL. X. M 
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they do not, because probably they caimot, lend their aid.* 
A judge Bometimes reminds us of a highrmettled hunter, put 
in his elder days to do inferior work at which he would hf^ve 
spurned in younger life. Should it be so ? 

In conclusion, we would urge that it is our duty first to 
look at the work to be performed* and for whom, — at the 
agenda of our masters the public. Let us consider that the 
first business of a legal system is the recordation of legal acts 
and events, now performed to so limited an extent by the 
conveyancers, &c. ; our second, the protection of the f^baept 
and the incapacitated ; our third, the audit, authentication^ 
and enforcement of contracts and other cl^ms; our fourth^ 
the settlement of dispu^s and difierences; pur fifth, the cor- 
rection and punishment of irregularities and offences. 

Every local court should have full jurifidictian to dispose 
of all such matters. It should be chii^ged with every class 
of business. But the^ it should be ooi^plete in all its ap- 
pointments : fully organised and in constant action. No court 
should be allowed to exist without being fully nu^nned. 

.Again ; the practice and procedure of all courts should be 
made uniform in essentials : in the purposes and in the course 
and method ; but not in times, seasons, aud intervals which 
XK^nst be dependent upon the character^ whether st^tioAary or 
ambulatory, and the fluctuatiops of b^si^ess. 

All detailed litigation should be do^e by Bpe<^ courts^ 
subsidiary to, and under the immediate controul of, the chief 
court. 

. Bei^uneratign is a n^ltt^ of difficulty fai every profession 
— in all the walks of life, except that of the tradesman, who 
takes it in the form of profit on the sales. Intellectual exer- 
tion does not adrni^ of such precise computation. The toil of 
preparation which has occupied half a life is seldom considered 
in the result — the exertion of a <faiy or a week. By creating 
an order of teachers, of professors, of writers (after a different 
l^ind)» of reporters, pf secondary judges, of practical legia- 

■ * It has been pointedly said by one of the pi^esent Equity Judges* that in a 
perfect system of equity jurisprudence, so far as the judicial power goes, there 
should always be one judge playing at cricket. •— £d. 
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IfttoTS, of official lawyers, all acting in immediate eommunicn- 
tioQf there would be employment and emolument for much 
larger numbers, and the remuneration at present received 
would be less disproportionate. Authorehip alone, sys- 
tematically conducted, would furnish better results, if some- 
what better regulated : not, as with our legal author class 
now, as soon as one bookseller announces a work, at the bid- 
ding of another bookseller start one of the same kind, with- 
out distinction of purpose or merit Would that men, ri- 
vaUmg the singlenspeech Hamilton, would make it their 
ambition to write the best work in the smallest compass, a 
classic in style and spirit, an Elzevir in size ; and in like 
manner would that each lawyer seek to establish his reputa- 
tion and embalm his name in a work of true originality, not 
differing in fantastic style, but in subject untouched, pro- 
foundly thought out, and viewed from points of view in 
which the subject has not been hitherto regarded. A new 
route seleeted, not merely because it is new, but because it 
presents a field of service yet untrodden. Let the view be 
sbgle, not encydopiediacal. In short, after that manner 
which we presumed to suggest in a late number of this 
Review. 

The critio rarely conforms to his own rules. We counsel 
nngleness, and have uttered a code of su^estions. There 
are, however, occasions in which it is proper to enlarge. The 
present is one. We wish to induce our fellows of high and 
low d^ree not to exhaust themselves in a wrangle upon one 
or two points — not to exhibit the unusual example of the 
lawyers taking the shells and losing the oyster. It is all 
moonshine to affect to despise filthy lucre. There is no bar- 
rister worth anything who does not relish the chink of his 
fee. It is the salt wherewithal his labour is made savoury. 
He is an hireling ; let him be an honest one ; let him do his 
work bravely, with the energy and skill of a master; and, if 
he wiU, as we would, let him seek to be sought for his ex- 
cellent acquirements, and by that confidence which even a 
frank and manly servitude ever wins. We nauseate that 
delicacy, that prudery which ever talks of honour and thinks 
of fees. The best men think of the one not too highly nor 

M 3 



164 Bankrupt Lmd Canioiidatum Bill. 

too indifferentl J ; and they talk not of it, but act the odier. 
This may be excused in yonng dandies firesh frcMn ooU^e, 
who have not yet measored their statoie with the world. 
They are not modek for the time that now is, and will be; 
and the sooner we all shake hands with good work-a-day 
people, the more likely are we to retain a position which it 
will require no small prowess to hold. 

We have said all that is permitted to us on this occasion. 
We will at no distant period renew the parley upon some of 
those points which are too slightly indicated. In the mean 
time we trust that we shall induce many intelligent sufferers 
in the profession to think out the subject. 



ART. VIIL — BANKRUPT LAW CONSOLIDATION BILL. 

This bill has been amended by the select committee to 
whom it was referred, and we belieye has now, in its amended 
shape, the concurrence of the Lord Chancellor, and will con- 
sequently, in all probability, shortly become Law. 

Lord Brougham found the Chancellor differed with him on 
several of the propositions in his original measure. He found 
him opposed, Ist, to the title of Judge; 2nd, to the proposed 
Court of Appeal; and 3rd, to the very important chapter 
whereby it was proposed, to give to the Court of Bankruptcy 
a jurisdiction to distribute the estates of deceased debtors, 
whether traders or non-traders. It consequently became 
necessary for his Lordship to consider whether he would 
insist on these matters, whether he would debate them in 
committee of the whole House, or at once yield to the wishes 
of the Chancellor, and thereby ensure the other parts of his 
measure, as to which, substantially, the Chancellor and he are 
agreed ; and, under all the circumstances, we are of opinion 
his Lordship has done wisely in adopting the latter course. 

The two first points on which the Chancellor was opposed 
to Lord Brougham were matters of very little moment ; the 
Jirst (the title of Judge) of absolutely naiie ; and the second 
(the proposed Court of Appeal) was a proposition, the pro- 
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priety and expediency of which, at least, might very well be 
questioned, seeing the conflict of evidence on the subject, and 
the very trifling number of the appeals from decisions of the 
commissioners. The third (the chapter relating to the dis- 
tribution of the estates of deceased debtors) was a matter 
of much importance, and, to a considerable extent, supported 
by the evidence taken before the select committee. But here 
also, as we have already said, we consider Lord Brougham to 
have done well in giving way, more particularly, as regarding 
this, it is understood his Lordship has obtained from the 
Chancellor the promise of some mode of facilitating creditors' 
suits, retaining the jurisdiction in the Court of Chancery. 

Lord Brougham's amended bill still contains much that is 
very desirable, and greatly needed; indeed the Consolidation 
of the difierent Statutes relating to Bankruptcy would alone 
render it a most important measure. As the bill stands, it 
amends, methodises, and consolidates those statutes — it pro- 
vides for the reduction of the number of London commis- 
sioners from six to four, thereby effecting a considerable saving 

— it gives to the commissioners original jurisdiction in all 
matters in bankruptcy — it abolishes the fiat, and introduces 
a more simple mode of procedure — it gives a power to 
examine trader' debtors on summons — it simplifies the pre- 
sent acts of bankruptcy, and creates additional ones — it more 
effectually protects creditors against fraudulent preferences 
and secret transfers, protecting at the same time all bondjide 
transactions — it affords increased facilities for arrangements 
between debtors and creditors, extending them to traders, 
this privilege having heretofore been confined to non-traders 

— and it confers a penal jurisdiction for certain specified 
commercial offences ; and, with respect to others, gives the 
court power to order payment of the costs of prosecutions out 
of a certain fund. These are the more important parts of the 
measure, and several of them were proposed in a bill introduced 
by his Lordship in March, 1847. By substituting a petition 
to the court in lieu of the fiat now issued by the Lord Chan- 
cellor, and giving to the commissioners original jurisdiction in 
all matters, much useless delay and unnecessary expense is 
got rid of. We have eflScient commissioners — men iini- 

M 3 
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versallj respected^ and in every way competent to the ^- 
charge of their duties — men eigoying the confidence and 
respect of the commercial community^ and engaged daily in 
the admimstration of the Bankrupt Laws^ and daily deating 
with and dediding questions of immense magnitudcj and yet^ 
constituted as the Bankruptcy Courts at present are^ there 
are matters, trifling in importance, and, in many oases, of 
mere form, on which they have no power to decide, and as to 
which the suitor is compelled to go to the new substitute for 
the Court of Beyiew — namely, to the Vice-chancellor ap- 
pointed to sit in Bankruptcy. This, also, was a matter pro^ 
posed to be remedied by Lord Brougham's bill of March^ 
1847 ; but his Lordship then only accomplished the transfer 
of the insolvent jurisdiction to the Insolvent Debtor^s Court 
and the County Courts, the abolishing of the drouits of the 
Insolvent Court Commissioners, and the reduction of certain 
of the c(HnmisedoinershipB in both courts* What we have been 
stating, however, is very absurd But the absurdity of it is 
theleast part of the affidr -^ the expense is a serious grievance^ 
as may be shown in a few words. Take, for instance, the 
case of an application by a mortgagee for leave to \Ad at the 
sale of the mortgaged property. This is a matter ot mere 
form, and would be deckled by the commissioner, acting in 
the bankruptcy, in five minutes. But the commisdioner has 
no power to do this ; the mortgagee must apply to the Yice* 
Chancellor; he must prepare and file his petition; must 
make and file an affidavit or affidavits in support of it ; must 
serve the assignees; and he must instruct counseL The 
matter then comes on for hearing : it is unopposed ; bat 
the assignees of the bankrupt's estate must^ nevertheless, 
appear also — ^ must also instruct counsel ; and this faree, and 
others of a still more ridiculous nature, are daily being gone 
through; and such was latterly, for the most part, the bus!* 
ness of the Court o£ Review, and is now the sort of bank* 
ruptcy business transferred to, and decided on by^ his Honor 
Yice-Chancello]^ Knight Bruce. The appeal business — the 
business which alone ought to come before the Yice-Chan- 
cellor sitting in Bankruptcy — amoimts to next to nothing *, 

> Return made to the House of Lords, for the five years ending 11th Novem- 
ber 1847) shows the average number of appeals. 
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^— from all the commiaeioners, town and country, to be 
under fifteen a year. 

Another example, of a kind simihd* to the one just giren, is 
the appUcation by a bankrupt trustee to proTe agmst his 
own estate -^ another, that of an equitable mortgagee to be 
prored such, and to have his account taken. The commis 
sioners hare no power ! the bankrupt, or mortgagee, must go 
to the Yice-Chanoellor* And a rather striking illustration of 
the absurdity of all this happened not long ago. The mort- 
gage was one of leasehold premises, the rent under 100/. 
The mortgagee had to present his petition to the Court of 
Reyiew, to support it by affidavit, to instruct counsel, &g., 
all in the manner already described. The petition came on 
to be heard — the assignees did not oppose — they instructed 
counsel to appear, and consent to any order the court might 
think fit to make — and the Chief Judge, being well advisedj 
made the common order, finding the petitioner an equitable 
mortgagee, and referring the matter to the commissioner 
acting in the bankruptcy to take the account. A more com- 
plete farce cannot be conceived* But the costs to the parties 
exceeded 202^, and the property Ivas subjected to an additional 
quarter's rent from the delay consequent on the application ; 
and the real work — the taking the account — came back 
after all to the commissioner. In the same bankruptcy the 
solicitor for a legal mortgagee (with which, strange to say, the 
commissioner is entrusted with power) made an application 
to th€^ commissioner (Commissioner Goulbum) to take his 
account, and make an order for sale. The amount was 2000/. 
•*-* the account was taken, an order made directing the salcj 
and the matter completed, in less than half an hour, at an 
expense under 37. ! 

But the very first proceeding in bitnkruptcy — the JUit — ^ 
is an anomaly. At present, before a petitioning creditor, or 
a trader desirous of making himself bankrupt, and delivering 
up his estate to be divided among his creditors, can proceed 
a single step in the Court of Bankruptcy (a court, by the 
way, instituted for the very purpose of hearing such matters), 
he must first go to the Lord Chancellor, and obtain what is 
called a fiat, to enable him to prosecute his complaint, which 

H 4 
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is issued as a matter of course, and altogether unnecessary ; 
and which, having been reported against by the Commis- 
sioners of Inquiry of 1840, ought long ago to have been 
abolished. It is useless, and attended with unnecessary trouble, 
expense, and delay ; and after all, if, when the fiat is obtained, 
there should, from any accident, happen to be an error in it 
— - an error of even the most trifling nature — all the proceed- 
ings are stopped. The commissioner has no power to correct 
it — he cannot go on. The petitioning creditor, or trader, must 
goto the Vice-Chancellor — must instruct counsel — obtain 
an order to amend his fiat — and must get that order con- 
firmed by the Lord Chancellor — and the amendment is only 
made on filing what are called fresh docket papers (a new 
affidavit and petition), the estate being in the meanwhile 
endangered and liable to be swept away by judgment creditors 
— perhaps on proceedings under a fraudulent bill of sale. 

It has been said by certain opposers of Lord Brougham's 
measure, that the proposal to give to the Court of Bank- 
ruptcy a power of imprisonment as a punishment for certain 
specified commercial offences, in the manner done by the Bill, 
is in effect an abolition of trial by jury. This is a great 
mistake. Chapter 10. —^ the chapter treating of offences 
against the law relating to bankruptcy — leaves the punish- 
ment of matters deemed felony and misdemeanour, and also 
of perjury, exactly as it now stands, (see articles 314, 315, 
316, and 317) ; and, although articles 319 and 320 give to the 
court a direct power to punish by imprisonment for certain 
ofiences therein specified, this cannot be said to interfere with 
trial by jury ; and those who allege that it does, altogether 
forget both the present state of the law in this respect, and 
the imperfections in it which the articles are intended, and in 
our opinion are weU calculated, to remedy. This will appear 
by an examination of these articles. 

. We certainly confess ourselves unable to discover in these 
any cause for alarm. On the contrary, we think they will 
work well — will ensure the punishment of the offences speci- 
fied (which the law, as it at present stands, does not), and 
that the knowledge of their existence will alone operate to 
prevent the necessity for a resort to them. They are not 
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to take effect ^' until after the expiration of six montbs from 
the commencement of this act, — and then, only against such 
traders as shall have been adjudged bankrupt on petitions 
for adjudication under this act,-— and for offences committed 
after the commencement of this act^^ 

Sorely this is a great improvement in the present state of 
things. As the law now stands, the court has no power to 
punish. It matters not of what the bankrupt may have been 
guilty. He may have bought goods of A.^ and sold them 
next day to B^ for half their cost ; or he may have pawned 
them, and disposed of the money so obtained, in any con- 
ceivable manner ; he may have done all this in a hopeless state 
of insolvency, or in contemplation of bankruptcy ; or he may 
have committed any, or all, of the acts specified in articles 319 
and 320 : it signifies nothing if he makes true discovery^ the 
court has no power to touch him. It may refuse, or suspend, 
the bankrupt's certificate, and withhold protection, and any 
judgment creditor who has not proved may take and imprison 
him. But the imprisonment is not for the offence or offences 
of which the bankrupt has been proved to have been guilty ; 
it i3 for non-payment of the imprisoning creditor's debt — a 
debt which the bankrupt, if he has made true discovery, can 
have no possible means of paying. The thing, if done at all, 
is done in a round-about, and a clumsy and inconsistent, and, 
we will add, in a most undignified manner. A bankrupt may 
thus be punished ; but if he be, the punishment is effected in 
a way by no means likely to operate to a sounder state of 
things, or to be commensurate to the offence; it is unseemly 
and, above all, it is uncertain^ and may be altogether evaded. 

The opposers of articles 319 and 320 desire a continuance 
of the present system, with this difference, viz. that all 
creditors who have proved under the bankruptcy shall be 
deemed judgment creditors and entitled to have a Capias ad 
satisfaciendum on a certificate from the court that they have 
so proved, and that they shall, on the adjournment of a bank- 
rupt sine die, or on the refusal or suspension of his certificate, 
be entitled to take and imprison him on such Capias. But 
where, we would ask, is the security that any such Capias 
would be put in force, and what the manifest and all but 
avowed object ? We know, or at least have a strong suspi- 
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cion of what would follow. We fancy we are not very wide 
of the mark in supposing that every creditor would do just 
that which was most likely to put something into his own 
pocket. We imagine he would use his Capias^ not with a 
view to punishment for the commission of a commercial 
offence, but as a means of screwing something out of the 
bankrupt or his friends — leaving utterly out of view all con- 
siderations of public policy. This is what ftssuredly would 
happen. And as to the "abolition of trial by jury," 
where is it now — and where would it be under the system 
propounded by the opposers of the articles we have quoted ? 
There is none, and would be none. The creditor takes the 
unprotected or uncertificated bankrupt, and imprisons him ; 
and he may keep him in prison for just the same period as 
it is proposed by Lord Brougham's bill, that the court shall 
have power to imprison him 5 but in either way there is no 
trial by jury. The one is, as we have already said, a round- 
about, clumsy, inconsistent, and most undignified proceeding ; 
the other, a direct mode of punishing for a particular and 
a specified offence, and one likely, we firmly believe, to place 
trading and commercial dealings on a sounder footing, and 
we consequently sincerely desire that it may meet with the 
success which we think it merits. 

The saving by the bill and the fees abolished are as fol- 
lows ; — 

Saning, 
Two London Commissioners, abolished as vacancies occur, 2000/. 

each ....... £4000 

Secretary of Bankruptcy .... - 1500 

One Registrarship, the office held by Mr. Ayrton at the time 

of his promotion, never filled up, and now abolished - 1200 

Three London Registrars abolished — Mr. Serjeant leaves re- 
tiring now, and two abolished as commissionerships become 
vacant. See Articles 37. and 39. - - - - 3000 

Clerk of Enrolments, and his clerk, abolished - - 1000 

Registrar of meetings, abolished . . ^ . soo 

Two clerks in chief Registrar's office, abolished - . 400 

Ushers and Remembrancer of Court of Review, abolished - 350 
Two London ushers, abolished as commissionerships become 

vacant ------- 200 

Accountant's office, clerks aboli^ed . . • - 500 

£12.950 
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Dedmeilnarmie 


19 SahHe$. 






Brought 


forward £12,950 






. £500 


Chief Registrar 




- 300 


Senior Registrar 




- 250 


Taxing Master 




- 300 


Country Rqpstrars, KXV. each 




- 1200 


Usher of Chief Commissioner 




20 


Country ushers, lOf. each 




- 120 


Housekeeper 


al Saving 


- 100 
2790 


Ultimate annu 


. £10,160 



Fees AboHshed, 

Docket struck, and not acted on - - . - £l 12 6 

Renewed fiat • - •> - « - 12 O 

Auxiliary fiat - - - -- •0 12 

Certified eopy, declaration of insoWaney • - - 2 6 

Certificate to authorise advertisement in Gasette - -026 

Filing afiidavits and other documents - - -010 

Filing fiat - - •» - - -010 

Search warrant * - « - - -050 

Swearing affidavit • • - - -016 

Order made in any matter heretofore within the jurisdiction 

of the Court of Review . - . - 1 

Minute of order - • - - - -026 

Certificate of bankrupt's conformity - - -066 

For entering every matter for hearing in a subdivision 

eoiirt - - • - - -010 

Order of subdivision court - - - - 5 

Trial of issue - - - - - -200 

Sabp«ena ad f ec tlfi c a iidum, or other writ - • - 2 

Fee 00 every isttifig of the court • - - - O 10 

The SOL and 102. ibes» now payable by the official asngnee out of the first 
moneys coming into his hands, are also proposed to be abolished, and a per 
centage is to be levied in lieu of them, which it is understood will not exceed 
3) per cent, on the gross receipts. 

We cannot close tins brief notice of this most important 
bill without expressing our deep sense of the renewed obliga- 
tions under which Lord Brougham has laid the profession 
and the public by the great pidns he has bestowed on it, and^ 
of the unwearied patience he has shown not only in listening 
to all persons entitled to give an opinion as to its provisions, 
but in seeking most diligently all such opinions wherever he 
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thought they were likely to be of any use in perfecting the 
measure. He has been repaid for all ihis labour by pro- 
ducing an admirable commercial code of law, which will be 
an enduring monument to his fame. 



ART. IX.— REGISTRY AND TRANSFER OF LAND — 
MR. DRUMMOND'S BILL. 

L A Bill to facilitate the Transfer of Land, Ordered by the 
House of Commons to be printed on the 14th day of February, 
1849. 

2. Substance of the Speech of Henry Drummondj Esq,<, M,F,y 
in the Hotise of Commons, on Wednesdayy March 7., on the 
Second Reading of the Transfer of Real Property Bill. 
London, T. Bosworth, 215, Regent Street, 1849. 

3. Thoughts on the Registration of the Title to Land^ with Ob' 
servations on Mr. L>rummond's Bill. By Edward Vansittart 
Neale, Esq. London, Stevens and Norton, and Ridgway. 
1849. 

4. Democracy in France. By Monsieur Guizot. Fifth edition. 
Murray, 1849. 

In the month of May, 1834, just about fifteen years ago, a 
bill for the Registry of Deeds, founded on a Report unani- 
mously agreed to by the Real Property Commissioners, and 
drawn by them with the most elaborate care and after 
enormous labour, (some of the most learned and eminent 
men of the day), supported by a Report of a Select Com- 
mittee of the House of Commons, moved by a brother of 
the existing Lord Chancellor, and countenanced by one of 
the most powerful Ministries that ever commanded a majority 
of the House of Commons (the Parliament being that first 
returned after the passing of the Reform Bill,) — this Bill, 
we say, so prepared and so supported, was thrown out in a 
House of 205 members, 161 members voting against it, and 
onlyybr^-;/bMr for it. But this was not all; the majority 
against it had increased. It had been several times pre- 
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viously rejected^ it is true, but this last defeat was by far 
the most deplorable and complete. In the preceding ses- 
sion the numbers were^ for the second reading of the Bill 
64^ against it 82^ majority only 13; so that the sentence 
passed upon it in 1834 (a most memorable year in the 
history of Law Reform) seemed almost conclusiye against 
its success. But mark, how vain are all such judgments ; 
as if to read a lesson to all supporters of a right cause to 
persevere and never to despair, — in 1849 a Bill for the es- 
tablishment of a Be^try is introduced into a House of 
Commons not remarkable for its reform tendencies, the pro- 
yisions of which are pronounced by many to be crude and 
nnintelli^ble, and certainly the result of the labour of one 
individual only, who had hardly been assisted by any one,— 
moved by a country gentleman who had been absent many 
years from Parliament, — which, so far from being either 
supported or drawn by the Real Property Commissioners, 
before whom the subject was pending, was made in the 
absence of their Beport, and in the midst of rumours 
(true or false we know not) of their alleged difference of 
opinion on the subject — opposed by the Home Secretary, the 
Attorney and Solicitor General — who merely asked for 
delay — this last^Bill, we say, under almost every disadvan- 
tage that could attend it, is read a second time by a majority 
of 10.^ In 1834 county member after county member rises 



The names on the divuion will be interesting to some of our readers : — 
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Arku right, George 
Bailey, Joseph, Jun. 
Barrington, Viscount 
Berkeley, C. L. Grenville 
Brown, William 
Burroughes, Henry N. 
Buxton, ^r Edward North 
Cayley, Edward Stillingdect 
Christopher, Rob. Adam 
Colebrooke, Sir Thomas Edward 
Crawford, William Sharman 
EUis, John 
Evans, William 
Fagan, William 



Gibson, Right Hon. Thomas Milner 
Goddard, Ambrose Lethbridge 
Grenfell, Charles W. 
Gwyn, Howel 
Harris, Richard 
Headlam, Thomas Emerson 
Henry, Alexander 
Heyworth, Lawrence 
Hood, Sir Alexander 
Kershaw, James 
King, Hon. Peter John Locke 
I^angston, James Haughton 
Milner, William Mordaunt Edward 
MilneSy Richard Monckton 
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to oppose it; In 1849, the squires of all parties come to the 
rescue, and are ready to take it at all hazards. Who will 
say that this is not an extraordinary change of opinion, and 
who shall be able to show with certainty how it has been 
produced ? The best mode of accounting for it is, that a 
principle, true in itself, must advance ; that in the last fifteen 



Mowatt, Francis 
Muntz, George Frederick 
O'Connor, Feargus 
Ogle, Savile C. H. 
Pechell, Captain 
Pilkington, James 
Pinney, William 
Price, Sir Robert 
Serope, George Poulett 
Seymer, Henry Ker 
Sheridan, Richard Brinsley 
Sibthorp, Colonel 
Slaney, Robert AgUonby 
Smith, Right Hon. R. Vernon 
Teliers for the Ayes, Mr. Henry 



Sotheron, Thomas Henry Sutton 
Stafford, Augustus 
Stanton, William Henry 
Stuart, Lord Dudley 
Thicknesse, Ralph Anthony 
Thompson, Colonel 
Thornely, Thomas 
Trelawny, John Salusbury 
Verney, Sir Harry 
Walmsley, Sir Joshua 
Williams, John 
Willoughby, Sir Henry 
Wyvill, Marmaduke 

Drummond and Mr. William Page Wood. 
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Armstrong, Rob, Baynea 

Arundel and Surrey, Earl of 

Boldero, Henry George 

Boyle, Hon. Colonel 

Bremridge, Richard 

Buck, Lewis W, 

Campbell; Hon. William Frederick 

Carev, William Henry Pole 

Clive, Henry Bayley 

Crowder, Richard Budden 

Cubitt, William 

Davie, Sir Henry R. Ferguson 

Dawson, Hon. Thomas Vesey 

Fordyce, Alexander Dingwall 

Grey, Right Hon. Sir G. 

Hawes, Bei^jamin 

Henley, Joseph Warner 

Hope, Sir John 

Hotham, Lord 

Howard, Philip Henry 

Hughes, William Bulkeley 

Jervis, Sir John 

Lockhart, William 

Tellers for the l^oes. Lord Marous 



Mackenzie, W. Forbes 

Maitland, Thomas 

Morison, Sir William 

Mulgrave, Karl of 

MuUings, Joseph Randolph 

Packe, Charles William 

Paget, Lord George 

Palmer, Robert 

Romilly, Sir John 

Russell, Fr. C. Hastings 

Rutherfurd, Andrew 

Sheil, Right Hon. Richard Lalor 

Smyth, Sir Henry 

Someryille, Right Hon. Sir William M. 

Strickland, Sir George 

Townshend, Captain 

TroUope, Sir John 

Vane, Lord Harry 

Watkins, Colonel Lloyd 

West, Frederick Richard 

Willyams, Humphry 

Williamson, Sir Hedworth 

Hill and Lord Edward Howard. 
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years, a wonderful progress has been made in many questions 
not lyipg quite upoii the surface of society, but having received 
the attention not only of thinking men who do not act, but 
of that class of thinkers who know when action may safely 
and properly take place. We also shall state our reasons for 
thinking that this change of opinion is, to a certain extent, fairly 
to be ascribed to the Reports and Pi*oceedings of the Society 
for the Amendment of the Law, and the exertions of its mem- 
bers acting as individuals, and we trust we may also make 
some small daim on this behalf for the Law Beview. This 
much is certain, if any one reads the reasons on which the 
n^jority of 1834 acted, they will now be satisfied that they 
are purely contemptible, that a vague and unreasoning terror 
seized on the minds of the landed interest, and that it 
should have demanded as a boon what it then foolishly 
threw away. This truth by slow degrees has dawned upon 
them. There can be no doubt that this change of opinion 
has been silently going on ; and that although there has been 
really no want of able and active supporters of the cause — • 
persons both able and willing to explain the principles which 
should guide its direction, yet the truth lies deeper ; and it 
seems pretty clear that there was also a strong under current 
which was only seeking some opportunity to make its appear- 
ance and sweep all opposition away. 

It will then, we think, be admitted that, both as regards 
England and Lreland, the necessity of some great alteration 
in the law, as to the tenure and transfer of land, is uni- 
versally acknowledged, and it is highly probable that even 
in the present session some effectual legislation may take 
place respecting it. All appear to be willing to promote the 
object ; the only point in dispute is how this is to be accom- 
plished. Under these circumstances, we think it may be useful 
to recall to the minds of our readers the recent history of 
the great changes which are now proposed, and which will 
in fact chiefly be found in our own pages, as we have endea- 
voured to record them as they occurred : and it will be seen 
how faint and timid were the first voices raised in this cause, 
and how loud and powerful they soon became. Nor will it 
appear that men have been found wanting, each in their several 
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parts, to carry on such portions of the work as were necessary 
for the perfecting a great measure; whether this duty 
consisted in considering the evil and devising and maturing 
the remedy, or in promulgating the truths connected with 
it, or facing the storm of execration and reproach which is 
sure at first to assail those who attack what appears to be 
the interest of any special craft or business. Nor have men 
at length been found unwilling to bring this subject before 
Parliament, to call for inquiry, to carry on continued in- 
vestigation in committees, and boldly to bring forward, under 
circumstances of some difficulty, the necessary measures. 

In referring to our own pages on these matters, we only 
use them as the easiest mode of tracing the history of the 
question: for, in the interval between 1834 and 1845, but 
little occurred; the seed was lying in the ground, but 
scarcely anything appeared on the surface : as part of that 
little, however, should properly be mentioned, the act for 
abolishing the lease for a'year (4 & 5, Vict. c. 21.) and the 
Copyhold Enfranchisement Act (4 & 5 Vict. c. 35.), both 
passed in 1841, and the bold, though, for the time, un- 
successful attempt of Lord Campbell, in 1843, to legislate 
on the subject of the transfer of land ; the uncalled-for and 
abrupt defeat of which really helped the cause and sowed those 
dragon's teeth which shortly afterwards appeared in the shape 
of the Law Amendment Society, its reports, its meetings, 
its lectures, and its proceedings. In making use of this work 
then, we do not wish to give it any undue prominence ; but 
it will enable us to state the history of these important 
matters. 

In our first Number we contented ourselves with calling atten- 
tion to the recent alterations in conveyancing forms', and 
asked simply for general inquiry into the subject of conveyanc- 
ing: "Let competent, experienced, and impartial men be 
directed to review our system of conveyancing, and report 
whether any alteration may be safely and properly made." 

In August 1845 we ventured upon a bolder tone, and pre- 
dicted on the strength of the conveyancing acts of that session, 

* 1 L, R. 158. See also the art. " On the Early History of Conyeyancing," 
p. 382. 
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that ** tlie'present practice of convcyaiicing was doomed*,** and 
in the following November^ we find ourselves asserting that 
" a great change had commenced. * • * The law will always 
be stronger than the lawyer. There is no class of persons 
who will excite so little sympathy as a body of lawyers 
resisting a change attempted to be made in fayour of the 
public, and possibly afiecting the profits of the profession. 
Learned conveyancers under the Bar, and still more learned 
conveyancers at the Bar, will argue, sneer, contemn, de- 
nounce, rail, and ridicule it, but all will be in vain." And we 
concluded by stating our conviction that '^ a complete and 
searching reform in the practice as to the transfer of property 
is now absolutely necessary." 

Nor was the opportunity of commencing the present inquiry 
and expressing a strong opinion in its favour long delayed. 
In the next session (1846) the House of Lords appointed a 
committee on the burdens of land ; and among other subjects 
which were investigated by its members, the most prominent 
and important was the difficulty attending the transfer of 
land. Evidence was entered into by the committee at great 
length. We did our best at the time to direct the committee 
to a just conclusion^ by examining the distinctions, as to tenure 
and transfer, between real and personal estates, especially 
calling attention to the difference in value, in this country, 
of land and of stock ; asking how the low price of land was 
to be accounted for, and stating our opinion that it arose 
mainly from : 1. The present state of the law as to the tenure 
of land. 2. The length, expense, and delay attending ab- 
stracts of titles and deeds; and 3. The stamp duties on the 
transfer of land. 

The Lords' committee, in a remarkable manner, seconded 
the wishes of the conveyancing reformers : the great landed 
proprietors who sat on that committee drank in with de- 
lighted ears the legal evidence which proved that they had 
it in their power greatly to increase the value of their estates, 
and drffering (as has been repeatedly stated) on all other 
subjects, they came to a unanimous recommendation as to 

> 2 L. R 406. « 3 L. R. 475. 

' See 4 L. R. p. 164., art. <«Bur4«n« on Land." 
VOL. X N 
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« the improvetnent of the IfeW df real property, the simplifi- 
cation of titles and the form^ of doiiveyanee, and the establish- 
ment of some efffective system for thfe registration of ddedS." 
And the committee furthet declared that they were " aiikloiiB 
to iliipresd on the House the necessity of a thorough revision 
of the whole subject of conteyfancing and the disuse of the 
present prolix, expensive, and vexatious sjrstetn." 

Th(9 importance of this report, whether We consider the 
weight of the persons who concurlred in it, or the time at 
which it appeared (just after the repeal of the corn laws was 
settled), was not to be mistaken 5 atid the Government shortly 
afterwards (Februaiy 1847) appointed a commission* which, 
after reciting that the select committee of the House of 
Lords had reported that they are convinced that the market- 
able value of ireal Jjroperty is seriously diminished by the 
tedious atid expensive process attending its transfer, directed 
the commission to inquire ihtO the subject, and to state th6 
means by which the i*egistrAtion of deeds and thfe simpUfi»* 
cation of the forms of conveyance could be effected. 

The cotnmissionei^ proceeded in theil* dlity of inquiry, 
and called before them several gentlemen who they supposed 
could give them informatioii oh the isubject of their inquiry. 
They had however beeii preceded in this duty by the Bed 
Property Corhihittee of the Law Amendment Society; Ttid 
learned body^ which was presided over hf the late Mr. 
Duckworth^ commenced its sittings on the 7th day of June, 
1844> and had chiefly devoted itself to the consideration of 
iJie same subjects sis the new commissioners were appointed 
to cohsider; They had published repoH^s oh the shortening of 
deeds, on dispensing with the security of satisfied terms*, 
and not only on a registry of deeds according to Mr. Duval's 
plan, but oft a registry of titles ^ and on adapting the ma- 
chinery of the public funds to the transfer of land, which 
was specially directed to the plan of Mr. Robert Wilson,-^ 
Mr. Wilsoii himself being a member of the committee. They 
had also reported on a territorial map, and on the prin- 
ciple of an insurance of titles.* These reports, adopted 

' See the purport of this commission stated 6 L. R. 163. 

' 3 L. R. 183. » 4 L. R. 336. 351. * 7 L. R. 154. 
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to a certain extent hj the Legielature^ had entirely al" 
tered the state of the question^ as it had been left by the 
first Beal Property Commiesioners. These Reports had 
opened questions of the utmost importance. The Terms Act 
had swept away for ever, with only a weak murmur of op- 
position^ a vast syfttem of apparent protection, but of real 
chicanery^ intricacy, and expense. The conveyancing acts, 
if not adopted directly, had in fact a most important in- 
direct effect, and had been taken by all wise and prudent 
practitioners as a parliamentary declaration against unne- 
cessary length in conveyancing verbiage, and had forced 
those , persons who affected most to despise them to adopt 
the spirit of their provisions and carry them into practice. 
They had also introduced the all^important principle that 
^^ the skill and labour employed and responsibility incurred 
in the preparation of a deed, and not its length, shall, on 
taxation, be the measure of its remuneration ; " a principle, be 
it observed, which the House of Lords, in this session, has 
fully recognised and extended to all other deeds ^ and which 
^11, we apprehend, become the law of the land without op- 
pontion. But important as. these acts have been, the prin- 
oiples laid down by the other reports of the Beal Property 
Committee not as yet acted on, were still more so, and the pro- 
ceedings of the Society connected with them, abd those words 
and speeches which, as on all similar occasions, spread through- 
out the land, penetrating into the most remote quarters, 
and caught up and receiving aid the most unexpected and un- 
looked for. These proceedings, in fact, have, as often happens, 
led to inquiries of a wider nature, than was perhaps intended 
by those who originated them. The question of a Registry, 
which for many years had only an interest confined to the 
precincts of Lincoln's Inn, or little beyond them, has risen to 
one of great moment, involving political considerations of 
transcendent importance. The easy transfer of land may 
Bhortly be the point on which the weal or woe of the country 
i^y greatly depend, and a spirit has arisen respecting it, of 

' 8&9Vict. c. 112., 8&9Vict c. 1 19., 8 & 9 Vict. C. 124. 

' In a « Bin to amend an Act to facilitate the Conveyance of Real Property," 

» 2 
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which it is difficult at present to predict the strength or the 
power. The agricultural interest, smarting under present 
losses, and vexed with suffering, which is the more bitter 
because it is not only likely to continue, but may become 
much worse, turns, and turns wisely, to this as a remedy for its 
present distress, and seems disposed to take the matter in its 
own hands, and settle it in a rough and ready fashion; and let 
it be remembered that if this is its will, it has the power to 
effect it. It is all very well for learned gentlemen, sitting at 
ease in their chambers, drawing admirable drafts, and raising 
most acute objections to abstracts of title, to say, and even to 
think, that no change can be made without their consent. 

They may find, however, as in the case of the Terms 
Act, that while they are declaring the thing is impossible, 
in fact it is done. Great changes have not unfrequently 
been effected in this manner. If an act, drawn after the 
approved fashion, is essential, which is to share the usual 
fate of all acts — to be brought in at the beginning of 
several sessions, and to be abandoned at their close — which 
is eventually, in perhaps a mutilated form, to become law, and 
possibly turn out an abortion; why, then, we do not know 
that such an act has been drawn. But if the persons, who 
are owners of land in both Houses of Parliament (and who 
can deny that it is their question ?) will resolve to settle the 
great principles on which the Registry shall be established ; 
in our opinion they have already ample materials to enable 
them to do so, and ample time in the present session to 
accomplish it. All that learning, care, and ingenuity can 
contrive, is already at their service. They have, in the stores 
collected by the first Real Property Commissioqers, and else- 
where, enough, and more than enough, for this purpose. And 
why do we assert this with boldness, and defy contradiction ? 
Because to every person who knows how to read parliamen- 
tary language, the Solicitor-General, who is instructed as to 
the fact, distinctly told us so on the 7th of March last. If 
the present commissioners had really any very important con- 
tribution to make ; nay, if they had any complete plan of their 
own to propose — to which all were willing to give in their 
unanimous adhesion, can it be doubted that before this, it 
would be laid before the world, and that the Solicitor- 
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General would have distinctly told us £0? But instead of 
this, what did he say ? 

" The Commission to which the Honourahle Member had al- 
luded, and which had been no doubt now a long time CDgaged 
on the subject, consisted of men some of whom were most eminent 
persons in their profession, perfectly skilled to weigh evidence, 
and totally emancipated from any desire to adhere to the existing 
law. He had been ittformed that they tcere about to tnahe their 
report ; and thovgh it might not^ as he understood^ contain any 
very definite suggestion, it would very probably present a great 
body of evidence of immense value and assistance to any one 
undertaking to amend this branch of the lawP — Times, March 
8. 1849. 

To this the report of the Morning Chronicle added that " a 
gentleman of experience was prepared to submit a scheme 
which was entitled to consideration;" whether the gentleman 
was one of the commissioners, or one of the witnesses, did not 
appear; but it was not represented to be the joint plan of the 
commissioners. Thus, then, it distinctly appears that they 
have, as a unanimous body, no distinct plan of their own. 
And who can blame the commissioners for this ? Certainly 
not we. We have from the first humbly endeavoured to 
render them every assistance in our power. We knew the 
difficulty of the task. We were certain that their inquiry was 
in fact forestalled, and that they must either displace the 
reports already presented to the public by the Real Property 
Committee of the Law Amendment Society, or adopt them, or 
take the course which it would seem they are about to pursue 
— come to no unanimous conclusion at all. The ground was in 
fact already occupied. The Law Amendment committee 
had these great advantages. Without having any pretensions, 
as a body, to the learning or experience of some of the present 
commissioners, its members were more unfettered, as im- 
partial, as little wedded to existing practice as such, and, on 
the whole, less open to professional bias, and having one object 
only in view — a desire to arrive at the truth. It was only 
after these investigations had proceeded for years, that they 
made the reports to which we allude, and all these were 
agreed to unanimou.'^ly. It would have been unwise to have 
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adopted these reports prematurely and without grave examinfv- 
tion, but it would have been rash to disregard them. W^ 
believe that tlie commissioners have done neither ; but we 
apprehend that here has been the real cause of delay and 
difference of opinion among the commissioners. Jn forming 
this opinion we need not say that we have trusted to our 
own judgments, and have no authority for stating our im* 
pression. 

We have indeed heard that, since this speech of the Solicitor^ 
General, the commissioners, or a majority of them, have come 
to a conclusion, and are prepared to recommend a definite 
scheme, and this, under whatever circumstances it has been pro- 
posed, is entitled to respectful consideration. We doubt not, 
indeed, that when the report is made, we shall excuse its tardy 
appearance by reason of the great body of information there 
collected ; the full consideration of the whole subject which 
it discloses ; and the ample reasons which it will give, as well 
for adopting the plan recommended as the non*€idoption of 
all others. All that we say is, that it is unreasonable to ex-* 
pect that all attempt at legislation is to be suspended inde* 
finitely, in expectation of a report which may possibly after 
all help the question but little. 

It was indeed also said that we shouM wait for the roport, 
because with it there is a valuable body of evidence. Now, as 
to this, we believe it is no secret that the chief witnesses 
called were some of the members of the Law Amendment 
Committee, and we presume that however they might improve 
and extend their opinions, yet they adhered to them as giv«i 
in their reports. Besides, this evidence, we appr^end, mighty 
at all events, be published forthwith separately. 

It was in this state of circumstances that Mr. Henry Drum** 
mond, the member for West Surrey, was induced to turn his 
attention to the subject ; and we consider that it is highly 
fortunate for this great cause that it has been placed in his 
hands. Without adopting all his opinions, we may say that 
he appears to us a true specimen of an English country gen^ 
tleman. Manly, shrewd, and courteous, he has the talent of 
stating important truths in a captivating manner. Tlie stream 
of his eloquence rims deep, but there is always a ripple on 
the surface. More we could say, but we shall let him speak 
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for I^mself. Considering the audience that he was addressing, 
and thedifficulties he had to contend with^ we cannot conceive 
aaything move happy than the manner in which be introduced 
the bill, every word of which address we recommend our 
readers to peruse and well consider. Thus was the bill 
launched. Mr. Henley, with characteristic astuteness, has 
well described it as proposing two important objects; first, 
a general registration of deeds ; and secondly, that the transfer 
of deeds should be made through the Kegister Office. Some- 
what disregarding the importance of the latter object, and the 
difficulties attending its adaptation to the present state of the 
kv of real property, we think th§ bill, as a work of art, has 
been undervalued. In professional circles — the only one 
in which such a point is of any importance — it is well known 
to have been drawn by a gentleman of great ability and ex- 
perience, who had taken no part in the Law Reform move- 
ment, is not a member of the Law Amendment Society ; and 
to whom, at all events, the Conveyancers' Club ["can take no 
objection. If pangs they have^ they are those of the spent 
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For our parts^ we thi^k the bill a manly and dexterous attempt 
to grasp and deal with the real difficulties of the subject. It 
}^8 been carefully examim^, and its effects stated, in the 
v«lil»ble pemphlet of Mr. Neale» hi^^lf a most usefi^ and 
industrious labourer in the cause. 

But the m^ts of this bill are really, in the present state of 
the queetion, of no great importance. It is impossible that 
any effectual legislation can take place in this matter, unless 
the Government join heartily in the work. But this bill is 
quite sufficient to raise the necessary points connected with 
the subject. A far more important matter is, how the bill 
was received by the House, with what temper it was met^ 
aod whether there is a real disposition to grapple with the 
sabject. We shall therefore make one of two extracts from 
the speeches which were made on the second reading, on th^ 
7th of March ; and first let us s^ on what grounds it wats 
piaoed by Mr. Drummond : — 
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♦ ^' In tlie present stage of this measure it is not my intention to 
address any observations to lawyers. Up to this point it is purely 
a landowner's question ; the lawyers have no interest in it what- 
ever ; if the landowners are content with things as they are, the 
lawyers have no cause to complain. I shall, therefore, address 
myself to the landowners alone, and endeavour to point out to 
them the real state of the position in which they stand, and then 
the method by which it is proposed to extricate them- out of their 
difficulties. ♦ ♦ ♦ ♦ 

** In former times the possession of land was held by military 
service. At the time of the Conquest, the whole of the kingdom was 
divided into about ^720 baronies, (or honours, as they were some- 
times called, amongst the largest of which were those of Clare 
and Richmond,) the owners of which were bound to bring to the 
king's assistance, when called upon, a certain number of ai-med 
retainers. These barons, in their turn, leased out to others por- 
tions of the lands on terms similar to those on which they held 
their own from the crown. The king would not suffer any alien- 
ation of these lands without being assured that the person who 
was to receive them was also capable of rendering him efficient 
service : hence fines were levied by him for giving permission to 
an heir to succeed to his father's inheritance ; and when the in- 
heritance came to females, they were compelled to marry as the 
king pleased, in order that he might be sure that he did not lose 
by the marriage the services which the owner of the property was 
bound to render. 

" Then as now, however, landowners would run in debt ; and 
when they did so they borrowed money of the Jews and such few 
merchants as inhabited the towns, and as now, also, they disliked 
to pay their debts. The creditors could not seize the lands be- 
cause the king would not permit them to be alienated ; they there- 
fore applied to the judges, and although the creditor dared not go 
to the baron's castle and seize his person, the judge could order 
the sheriff to go with his civic guard and seize all the produce 
growing upon the land. The landowners, therefore, kept the land 
without enjoying any advantage from it, and the creditor enjoyed 
all the produce under the name of the usufruct. In addition to this 
mode of running in debt, they devised another, by which, instead 
of giving a part of their lands to their children, as they did at the 
beginning, they fell into the habit of giving a right to their wives, 
younger children, and other relations, to receive annually certain 
sums from the produce of the land. Hence arose trustees, or 
persons to whom the whole property was made over in order to pay 
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these charges first, and then to give to the owner the residue that 
remained. Hence^ too, it frequently happened then, as it happens 
now, that the use and profit of the land was taken from the owner, 
and nothing was left to him but the emptj title of owner and 
nominal possessor of that over which he had no control, and on 
which he could exercise no power except the equivocal advantage 
of the right to kill the wild animals found upon it. 

" Much of this died out bj degrees, partly under the' Tudors, 
finally under the Stuarts ; but those who became possessed of pro- 
perty when landowners were empowered to sell, began to ape the 
customs and manners of the barons, into a sort of fellowship with 
whom they had become associated; and they, in attempting to 
establish names and descendants, vainly endeavoured to foresee 
every possible contingency that could occur to their children and 
grandchildren, and placed their lands in the hands of trustees in 
order to carry out their intention towards their descendants. But 
they neither did nor could foresee all these contingencies ; many 
arose in the development of time ; and consequently it was neces- 
sary to have a court and an ofiUcer, whose duty it should be to 
decide on what would have been the intention of the devisor if he 
had foreseen the contingency, and also upon the best means of 
carrying that intention into effect. 

" The employment of lawyers, then, in real property transac*^ 
tions is in correcting the errors which the follies of landlords have 
occasioned ; and landowners complain most unjustly of the lawyers 
who are so occupied, whilst they have none but themselves to 
blame for the whole. The expense of sales is immense, owing to 
these causes. Before making a sale it is necessary to prove that 
with respect to your father, your grandfather, your great-grand- 
father — and I know not how much farther back — all the settle- 
ments that have been made are exhausted, and that every single 
person who could by possibility become entitled to the property is 
either dead or disposed of somehow. 1 have before me a list 
showing the heavy costs which have arisen in nine cases of sale of 
small properties, but will trouble the House with reading only 
one or two of them." i (Pp. 3—10.) 

* Most of these are familiar to our readers. Mr. Drummond adds in a note,—* 

*' A respectable solicitor from Epsom has sent me a case where the purchase* 
money for a small property being SOt, the expenses were 451 

** A member of this House told me that he, being willing to accommodate a 
neighbour with a small piece of ground, let him have it at its fair valuation, and 
it cost him more to make out his title than he received from his neighbour. 

" Two gentlemen in Surrey wanted to make a mutual exchange of lands ia 
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Although* perh/ipSf sn exceptioa or two may be m^de to 
this statement, yet it is ia the main correct. Now ^ to th§ 
i^medy, and the partioular pUm proposed : -^ 

'<I contend that unless you will cut up the whole system 
by the roots you will do nothing. What I want to make the 
country gentlemen understand is this, — that it is their business to 
deliver themselves out of the hands of the solicitors. You are a 
§olicitor-ridden people. It is possible to have the expenses of a 
couit of law taxed ; but how can you possibly tax any attorney's 
bill ? It is impossible* Every body complains of them \ the more 
respectable par( of the profession denounce them, but still the evil 
is unredressed. Complaints are also made of the cost and the 
length of legal instruments, of conveyances, ^.'; but these, too, 
cannot be curtailed to any great extent, so long as the present 
system is continued. The landowners must resolve to emancipate 
themselves ; no real and efficient help will ever come from the 
lawyers, any more than has come from the Reports of the Com- 
mittees of the two Houses of Parliament, the labours of Crown 
Commissioners, and all other machineiy which has hitherto been 
put in operation. The landlords must not rest satisfied until they 
have obtained the means of transferring any portion of their 
lands which they please to sell in as easy and simple a manner as 
tbey could transfer stock in the books of the Bank of England, 

^' The principle, then, upon which the House has now to decid§ 
is this, — first, that there shall be a registration of deeds and 
lands ; and secondly, that sales shall take place by transfer in the 
books of the registry just as stock is transferred and sale of it 
made at the Bank. Every other method but this is futile. Re- 
gistration, except with the view of shaking transfers in the books^ 
is merely making a catalogue of deeds, or appointing some bi^ild- 
ing in which they shall be deposited. ♦ ♦ ♦ 

^' My object in bringing forward this nieasure is to endeavour 
to enhance the value of landed property, and to enable landed 
proprietors more easily to efiect sales of small portions of the 
same, in order to liberate them out of their difficulties, and to 
give them facilities for investing more capital in the cultivation of 
their lands. In uncivilised countries land is the only possible 
property, for all other is insecure ; in civilised countries it must 

arder to have a better boundary liae to their re^ective estates. They therefore 
drev up an agreement, describing that such and such were the boundaries of 
their resfiecliye estates^ and so evaded aU law charges whatever. \ doijJiit if 
such an acraiigaiiieiit fiould be nfintaipfd V» a .court pf law." 
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alvrajs posfiess more value than any other. LaQdow^er8 bave an 
influence in the neighbourhoods where they ' reside, especially 
where their possessions are hereditary, which no other capitalists 
possess ; and hence the jealousy of them by upstarts of every 
degree : but land ought to have no legal immunities superadded 
to its inti*insic advantages, and its sale ought to be as free, and its 
transfer as easy as that of any other commodity," (Pp. 13 — 21.) 

Now we have quoted these parts of the speech to show 
how bold a tone was taken in bringing the measure forward. 
What followed? 

The Solicitor General said that no difference of opinion 
existed as to the great evils which prevailed in the established 
systena, and as regarded the necessity of simplifying that 
system, so as to make the transfer of land as easy as that of 
so much stock. But he then addressed himself to the details 
of the bill, as to which we need now say nothing, for it is 
clear that the principle was all that was imder discussion. 

Mr. Page Wood ^(whose name is on the back of the bill 
together with Mr. Drummond's), placed the measure on its 
broad and just grounds. He properly, in this matter, defended 
the lawyers : — 

" The Honourable Member for West Surrey had not done the 
lawyers justice ; for the only persons who had hitherto brought 
the subject forward were lawyers, and the main opponents of 
legislation were the country gentlemen, who were the parties most 
interested. (Hear.) Sir M. Hale took the large and comprehen- 
sive view adopted at the present day with respect to the mode in 
widdi land ought to be dealt witL After describing the mischiefs 
whieh attended the existing system* in the great deceit which was 
committed in effecting secret mortgages, &c., whereby the rights of 
creditors were defeated, he said, ' that was more considerable in 
England, because indeed the great inland trade we have is the 
buying and selling of lands ; ' and the principle which he main- 
tained was, that dealing in land ought to be as free as any other 
kind of dealing. Those views were followed up by Chief Baron 
Gilbert, Mr. Justice Blackstone, and others. He (Mr. P. Wood) 
would have preferred it, had Government proposed a bill. But 
there would have been no prospect of receiving the Report of the 
Commission appointed two years ago had it not been for the pro- 
ceedings of the Honourable Member for West. Surrey ; and the 
suggestions of that commission might be so applied to the present ^ 



188 Begistry and Traiufer of Land. 

bill aB to render it effectual for its purpose. It was not necessary 
to maintain that the bill was effectual and complete. The point 
for the immediate consideration of the House was its principle. 
This was the only civilised country in the world which had not a 
register of deeds. (Hear, hear.) In the American states there 
was a register ; so there was in Ireland ; and when the drainage 
of the Bedford Level was commenced it was determined to have 
a system of registration. In France, Belgium, and Holland, land 
sold for thirty-five years* purchase instead of thirty-one or thirty- 
two ; in Belgium as much as forty-four years' purchase was given. 
That was attributable to the existence of general registers. Why 
should Parliament go on year after year trifling with Reports, and 
doing nothing?" 

With these views our readers are tolerably familiar. Let us 
see how far they were adopted by the House. 

Sir George Grey, while he opposed this particular bill, 
which of course he was bound to do as a member of Govern- 
ment, in the absence of the commissioners' report, declared 
himself in favour of a register, and noticed that no one had 
expressed a hostile opinion, and that it was very satisfactory 
to take what had occurred that day as an indication of the 
great change of opinion which had arisen in that house as to 
the benefits likely to attend the establishment of a register. 

All the other members who spoke, but more especially the 
country gentlemen, expressed themselves in favour of some 
system of registration ; and the result of the division we have 
already stated. This, under the circumstances, is a victory 
of no ordinary importance, and it has been admirably followed 
up by the notnination, on the 23rd of March, of the following 
committee : — 

Mr. Armstrong^ Mr. Cayley, Mr. TFood, Mr. Wilson 
Patten', Mr. Solicitor' General, Mr. Adderley^ Mr. Headlam, 
Mr. Roundell Palmer, Sir John Packington, The Earl of 
Arundel and Surrey, Mr. Christopher, Mr. William Miles, 
Mr. Bouverie, Mr. Drummond, and Mr. Stuart JVortley. 

We have placed the names of the lawyers in italics, and we 
find there are thus seven lawyers, all excellent men for the 
purpose, and eight country gentlemen, and better could not 

' Since replaced by Mr. Campbell. 
• Since replaced by Lord Jocelyn. 
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have been selected. We are quite content to leave this ivor 
portant subject in their hands. We do not doubt that they 
vrill receive the assistance of her Majesty's Government^ and 
also of the present Beal Property Commissioners^ and that 
they may thus come to some satisfactory conclusion, — possibly 
m the present session. It cannot be expected that they can 
themselves prepare the necessary bill. But they can resolve 
oa the principles on which it can be founded. Several points 
were raised by Mr. Drummond in his speech ; some [of which 
this committee may perhaps settle. 

L Some alarm has been expressed in certain quarters as to 
the' effect of this bill on the present emoluments of lawyers. 
Perhaps Mr. Drummond has strengthened the feeling by 
saying, ''no real and efficient help will ever come from the 
lawyers ; " and in speaking, certainly, with no great respect of 
the solicitors as a body ; on the other hand, he admits that he 
has been assisted by *' a respectable solicitor from Epsom." (p* 
U n.) And in the course of his speech he speaks with respect 
of several other lawyers. Nor can he mean to repudiate by 
these expressions their services — for he knows too well that 
if the land is to be unfettered, it must be by the joint assist- 
ance of lawyers and landowners, and the former are at least 
as important and essential to the work as the latter. All 
that he means, we are persuaded, is that hitherto the lawyers, 
that is, the country attomies, have done what they could to 
throw out the bill (which is true), and that the profession, as 
a body, have been more fond of pointing out the errors of par- 
ticular measures brought forward for giving freedom to the 
land, than of producing a better. We doubt whether Mr. 
Drummond will long have justly to complain on either of 
these heads. A vast change of opinion has, we think, come 
over the minds of solicitors, both in town and country, and 
he will meet but little opposition, as we believe, to the 
principle of a Register ; and we apprehend that we shall soon 
have an abundance of plans and schemes of Begistration from 
all quarters. ^ As to its effect on the profits of the profession, 

' We refer our readers with confidence to the careful plan proposed by Mr. 
^eale. See the appendix to his work, and this has been since, we understand, 
elaborated into a bilL See also a petition presented to the House of Commons 
bj the Somersetshire Society of Attomies, and printed with tlie Votes. 
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we neref were so confident oo any poinii m duit a Blister 
will great! J increaae all fair and jnst profits. In the opinion 
of persons the best informed, it will create a general stir as 
to real property. This can hardly be aToided There wonld 
in many quarters be a general desire to roister; at all 
events, most landowners would wish to consider and be 
advised whether they should do so or not, and who could they 
consult but their professional advisers? K any one supposes 
that the services of lawyers are to be dispensed with by some 
summary process or short act of Parliament, he is, in our 
opinion, most woefully mistaken. Whether a system of 
registry might, when established, be worked without profes* 
sional assistance, is exceedingly doubtM ; but, that it could 
be established, and commence operations without it, is utterly 
impossible. The existing race of lawyers, all over the 
country, will, if they know their own interests, strengthen the 
hands of those who wish to establish it. We need not say 
that we do not join in any censure on any class of the profes- 
sion* We wait for some evidence of their opposition; at 
present we see none at all. 

2» The next point raised by Mr. Drummond is thus stated 
by him : — 

" The question that next arises is, ^ Who is to register?* The 
(jountry gentleman in his simplicity answers, * 1, the owner, am to 
register/ Yes, but first you have to prove that you are the 
owner. An equity lawyer is very like a policeman in this respect; 
the policeman, when he sees a man in a good coat, thinks that he 
ought to be ' had up * before a magistrate, and made to give an 
account as to how he came by it ; and a Chancery lawyer says to 
the country gentleman, < Ah ! it is very well for you to suppose 
that those broad acres belong to you, but has your title ever been 
examined ?' Here, then, is the difficulty : if you are to have an 
exainination of all the titles that are to be registered, you may 
call it by what name you please, but it is, in fact, instituting quoad 
hoc another court of equity. On the other hand, if there be no 
examination of titles, there is no security against a man entering 
lands as his which do not belong to him, and effecting a sale of 
them the next day/' 1 (P. 15.) 

• It IS very convenient to objectors to detail evils that may arise under this 
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As to thiii, we think it may be well, in the first place, to 
make the regtstty Toluntaryi giving the act of registry, as 
stichi no effect until after a certain period has elapsed. Let 
U8 content ourselres with this, in the first instance, and do 
not let lis embarrass this important act by any other consi-* 
derations. Means will be taken to deal with past titles 
safely and cautiously, as to which some application of the doc^ 
trine of assurance of titles^ seems to afford the readiest 
inode. There is another objection to a compulsory registra- 
tion of all deeds, which is thus put by Mr. Drummond .* — 

** Another ot)jection equally strong is the necessity of having 
previously in operation an immense machinery. The number of 
landovmers is variously stated by statistical writers from between 
80,000 to 280,000 ; nor is it easy to point out whether copyholds 
of inheritance and on fine certain, long leaseholders, leaseholders 
on lives, and many others, are included in either enumeration. In 
this case the registrar, his office, clerks, and all attendants, books, 
and schedules, must be prepared and ready for instant operation 
on the same day when all these deeds shall be brought in to be 
registered. Now it is impossible to ascertain beforehand how 
many books, clerks, &c., shall be required. In Edinburgh there 
are sufficient entries to require four hundred folio volumes to be 
annually filled. 

" On the other hand, if the registration be voluntary, it give^ 
the opportunity of feeling our way, of commeticing with a few 
books and a small office, and a moderate establishment of clerks, 
all of which can be enlarged as business increases | and as in 
Scotland they have both a general and provincial registry, so there 
may be here first a central registry office in London, which may be 
expanded so as to have provincial registers in every county, under 
the superintendence, however, of the registrar-general in London/' 

bill, and to leave unmentioned similar evils under the present system. Nothing 
can at present prevent two attorniies pretending to be the agents for a mortgagee 
and for ci l&ndowner, going before a judge and declaring that a judgment is 
satisfied, and getting a cettiiicate of the same, and so clearing the land from the 
effect of it. 

* We have recently observed by the newspapers some attempts to establish 
companies for carrying out this species of assurance. This may assist the general 
knowledge of the principle, but is otherwise^ as we think, premature. At all 
events, the first step in the formation of any such company must be the nomi-' 
nation of directors of character and respectability well-known to the legal and 
commercial public. 



192 BegiMtry and Transfer of Land. 

3, As to whether the register should be a metropolitan^ 
or provincial, or district register : and, as to this, we are 
glad to see that Mr. Drummond leaves it open for further 
consideration. We have a most decided opinion in favour of 
a system of district registries, communicating with one com- 
mon head in the metropolis. Not only is it the best but 
the only one which can by possibility be carried. 

And now, in conclusion, we would ask, what does all this 
mean ? Are the country gentlemen going to turn convey- 
ancers ? Is every man about to become his own lawyer ? 
What great interest have owners of land in the matter? Of 
what vast consequence is it whether the deed is a little more 
or a little less expensive ; this cannot, after all, make much 
difference. It is all very well to inquire into these matters, 
and very proper to reduce the length of recitals and the cost 
of abstracts, but, surely, it does not much signify. No 
person who wishes to buy land seriously grudges the ex- 
pense of the transaction ; the inquiry is, in fact, never made. 
It is, seriously, of no great importance which way it is settled. 
These are the kind of remarks which we hear from many 
sensible men. And if it were a mere conveyancing question, 
we should very much agree with them. We doubt very 
much whether it would be advisable, if the only thing to 
be gained were a cheaper system of conveyancing, to alter 
the whole system of dealing with land in this country. It 
would be very desirable to obtain a better system, but it 
might be paid for too dearly. But to look upon this as a 
conveyancing question, is to take a very narrow view of the 
subject. It involves in our opinion the future stability and 
prosperity of the country ; it involves the mode of carrying 
on its government ; the mode of raising a revenue to pay for 
that government. In this subject are involved those im- 
portant questions which are agitating Europe, and which 
are occupying the attention of all reflecting minds in this 
country. 

Let us hear what a great thinker, and even a greater actor 
in the affairs of life, has very recently said as to this : — 
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^MoTeable propertj, or capital, has acquired, and coniinoes to 
acquire, an-ever increasing extension and importance in the com- 
munities of modern Europe. It is evident that the progress of 
civilisation in our times is entirely in favour of its development ; 
a just requital for the immense services which capital has rendered 
to civilisation. 

''But this is not enoogh : efforts are continually made to assi- 
milate immoveable to moveable property: to rend^ land as trans- 
ferable, as divisible, as convenient to possess and improve as 
capital. AU the proposed innovations, direct or indirect, in the 
laws relating to landed property, have this object in view, either, 
openly or covertly. 

'* But though a movement so favourable to capital is going on, 
landed property is still the most considerable in France, and still 
holds the first place in the estimation and the desires of the peo- 
ple. Those who possess it addict themselves more and more ta 
the enjoyment of it, and those who do not possess it are more and 
more eager after its acquisition. The great proprietor is return- 
ing to the taste for living on his estate : the tradesman who has 
earned a competence, retires to the country to enjoy repose : the 
peasant thinks of nothing but how to add field to field. Whilst 
every thing is done to favour the development of capital, landed 
property is more in request and Inore prized than even 

''It may be confidently predicted that if, as I hope, social order 
triumphs over its insane or depraved enemies, the attacks of which 
landed property is now the object, and the dangers with which it 
is threatened, will, in the end, enhance its preponderance in society. 
Whence arises this preponderance ? Is it merely because, of all sorts 
of property, land is the most secure, the least variable ; that which 
best resists the perturbations, and survives the calamities of society? 

" This motive, though real, powerful, and obvious, is far from 
being the only one. There are other motives, or rather we may 
call them deep-seated instincts, whose empire over man is great, 
even when he is unconscious of it. These secure the social pre- 
ponderance of landed property, or restore it when transiently 
shaken or enfeebled. Among these instincts, two appear to me 
the most powerful ; it will be sufficient to indicate them, for an 
attempt to fathom their depths would carry me too far. 

"Moveable property, or capital, may procure a man all the 
advantages of wealth ; but property in land gives him much more 
than this. It gives him a place in the domain of the world — it 
unites his life to the life which animates all creation. Money is 
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nil indtromeni by which man can procure the totisfaction of his 
wants and his desires. Landed property is the establishment of 
man as sovereign in the midst of nature. It satisfies not only his 
wants and his desires, but tastes deeply implanted in his nature. 
For his family, it creates that domestio country called home, with 
all the living sympathies, and all the future hopes and projects 
which |>eople it. And whilst property in land is more consonant 
than any other to the nature of mao> it also affords a field of 
activity the most favourable to his moral development^ the most 
suited to inspire a just sentiment of his nature and his powers. In 
almost all the other trades or professions, whether commercial 
or scientific, success appears to depend solely on himself — on his 
talents, address^ prudence, and vigilance. In agricultural life, 
man is constantly in the presence of God, and of his power. 
Activity, talents, prudence and vigilance are as necessary here as 
elsewhere to the success of his labours, but they are evidently no 
less insufficient than they are necessary. It is God who rules the 
seasons and the temperature, the sun and the rain, and all those 
phenomena of nature which determine the success or the failure 
of the labours of man on the soil which he cultivates. There is 
no pride which can resist this dependence^ no address which can 
escape it. Nor is it only a sentiment of humility as to his power 
over his own destiny which is thus incoicated upon man; he 
learns also tranquilUty and patience. He cannot flatter him- 
self that the most ingenious inventions or the most restless activity 
will ensure his success ; when he has done all that depends upon 
him fbr the cultivation and the fertilisation of the soil, he must 
wait with resignation* The more profoundly we examine thi) 
situation in which man is placed by the possession and cultivatioii 
of the soil, the more do we discover how rich it is in salutary 
lessons to his reason, and benign influences on his charactei^. 
Men do not analyse these facts, but they have an instinctive sen* 
timent of them, which powerfully, contributes to that peculiar 
respect in wliich they hold property in land, and io the prepon- 
derance which that kind of property enjoys over every other. 
This preponderance is a natural, legitimate and salutary fact> 
which, especially in a great country, society at large has a strong 
interest in recognising and respecting."-^ Crvt^o^ on Democraeyy 
pp. 40-44, 

It is, in fact, a great European question at this moment^, 

> It is, perhaps, worth mentioaing that the writer of thh artide was in BcHin 
in September, 1847, chiefly with a view of inquu'ing into the registry system 
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'^how land can be mobilized,^ and that state Is best off that 
can naost completely solve the difficulties. Belgium (which 
is faat becoming a model state), some of the smaller states of 
Germany, and some of the cantons of Switzerland, have, we 
believe, attained nearest to perfection. But England and 
Ireland are notoriously a long way behind all other European 
states. It appears to us obvious, then, that if we are to tiy 
a change, it must be one which will give us what we want, 
will enable us to obtain a ready mode of dealing with land and 
borrowing money on land. Any attempt to establish a re- 
gistry which will simply add the ceremony of registry to a 
deed (although this may be good in itself) will fall far short 
of the mark. Indeed, it cannot be proposed by any one 
i^ally understanding the true position of the question. It 
will be set aside not only by the conveyancing reformers, 
but by tiie small tradesmen, who now vest their savings in 
building 8oaietiea5 under stipulations which may easily be seen, 
limiting thd cost ftnd risk of the transaction. 

Thousands of persons are now looking out in this country 
for the extension of a system like this, which will bring within 
their reach Uie power of easily buying and selling land. 
We never supposed that professional assistance could or 
ought to be dispensed with. All that we have asserted is, that 
the cost must be defined. We do not know that in the great 
bulk of tmnsaotiona it will be decreased; but it must be 
regulated by the value of the property ; it must be certain, 
and precaution must be taken to prevent the possibility of 
the oeourrence of those enormous bills of costs which now 
scare the majority of purchasers from all dealings in land, 
and which give the best handle and excuse for a hasty and 
reckless alteration of the present system. 

Let us, if possible, find in our own land some illustration 
of what we want. There is a class of manors, chiefly in the 
north of England, which, so far as their jurisdiction extends, 

there. On entering the well-known shop of Asser, the bookseller, In the Unter- 
den Linden, to make inquiries ^s to some books on the subjeet, be found that 
worthy bibliopole in conversation with a gentleman, who shortly afterwards left 
the shop. On mentioning the object of the visit, « Why," said Mr. Asser, »» I 
have just written out a list, as the gentleman who has just gone has been sent 
heie by M. GuUot to make a similar investigation.** 

o 2 
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go far to furnish us with examples of an easy, cheap, and 
concise system of transfers and dealing with land. The court 
rolls afford an excellent register. A small fine (1/.), payable 
on transfer, serves to identify the parcels for which it is paid ; 
the fees of the steward are regulated, and rarely exceed a 
few shillings ; the legal estate is alone taken notice of by the 
steward ; the form of transfer is uniform ; and it follows, from 
all these circumstances, that the number of transfers is extra- 
ordinarily large, and therefore, although the fees are small, 
the steward does not complain. This last point, perhaps, may 
not be uninteresting to some of our readers ; and we can 
vouch for the truth of the statement, from having had personal 
communication with several gentlemen holding these situa- 
tions, and we hope to be able, in some future number, to give 
the result of these communications in a more detailed form. 
It may be possible that without going beyond the seas (which 
perhaps will rejoice some sturdy John Bull), or introducing 
any untried scheme or plan, to find a system which may form 
the germ of the necessary change. * A hint of some such 

* Sec also as to the Channel Islands, a statement given by a correspondent 
of Mr. Drummond : — . *< I am much indebted to you, and so will every striving 
Englishman, if you carry your bill for Disposing of Property by Registration. 
Permit me to say, that I was brought up from an early age in Guernsey. I 
remained there till I was twenty-seven years of age. At twenty-five I bought 
a house, garden, orchard, with sundry outhouses, &c. &c. The vendor and his 
wife met me at the registrar office. We went before the chief magistrate, and 
declared that the vendor and his wife consented to the sale or transfer. I, on my 
part, declared that I wished to purchase. We all went down out of the court 
room to the greefe*s office. The transfer was then registered in the court books 
with our names, dates, &c. &c. written on the back of the contract (deed). The 
vendor paid 5«., and all was complete. I kept the property some years, and sold 
it on the same easy terms, and paid 5a. for registration, and all was well done. 
The property was freehold, and that sale will hold good for ever. Now see the 
baneful effect of English conveyance. I am a builder ; have built nearly 400 
houses in England. Half my profits have been eaten up in law charges ; and 
am many hundreds worse oflf by the waste of law charges. To give you some 
idea, lately I built a small house at Kilburn, to let for 40/. per annum ; my deed 
from the freeholder was upwards of - - - £20 

The conveyance to sell . ,. • 17 O 

The under-lease to occupier - - - 20 O O 

District surveyor's fees « ^ « 4 15 O 



61 15 
** In Guernsey the cost would have been \5t. In this country the poor maa 
must remain poor." (P. 4. n.) 
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pkn maf be gained from the evidence of one of the Vit-* 
oesses before the Committee on Burdens of Land. 

''5310. In the transfer of mortgages in Yorkshire^ which is a 
register countj, is there not an additional expense in consequence 
of its being a register comity? — There is some additional ex- 
pense in all dealings with property. There is going to the registry 
office; and tiiere I think great caution should be used in establish- 
ing a registry, because if great care was not taken in that respect, 
the cost would press more hardly upon small transactions. I think 
the great difficulty of our present law of property is, that you 
discourage small dealings in land. Of course the expense would 
be uniform, and the register of deeds would increase the expense 
upon small properties ; but I have no doubt a system might be 
devised in which the expense would be very trifling. 

" 5312. But if the tenure in England were treated as a copy- 
hold, and the state as the lord of the manor, would not that be as 
simple a title as any person could have ? What objection would 
there be to have all property simply held as a copyhold is by copy 
of court roll, supposing the state to be for that purpose the lord 
of the manor ?— I have stated that I believe you may have an 
uniform mode of transfer, or a mode of transfer nearly uniform, 
for similar transactions ; but I do not think that the mode of 
transfer should be in the copyhold form. I consider that you have 
in copyholds two advantages. You have a greater simplicity of 
title, which arises from the register, and you have a greater sim- 
plicity of deed, and you have an uniform deed. 

" 5313. What disadvantage is there in it ? — I think there are 
very great disadvantages in the copyhold tenure. 

"5314. The question refers to copyholds without fines, a simple 
holding by copy of court roll without any fine ? — I am not aware 
of any copyhold without any fine. There are copyholds with 
small fixed fines. 

"5315. You have stated that you believe the copyhold tenure 
to be as safe to the holder as any freehold tenure. If the copy- 
holder holds his title upon a small piece of paper, what reason is 
there why the freeholder might not, by some establishment of 
office, hold his title in as simple a form ? — I think he could. 1 
think you should take the advantages of freeholds and apply them 
to copyholds, and the advantages of copyholds and apply them ta 
freeholds/* 

In further corroboration of this view we shall give the 

o 3 
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answeni to certain quectlons submitted ^to the steMrard of oile 
of the maqore to which w6 aUude» with which we have beeq 

favoured. At present we need not give the names^ but our 
readers may rely on its accuracy : — 

" Nmmti. — Manor of -— *^— aa the oonnly of ■ . » 

'< Extents -^ Seventeen miles in langthi and an avenge width 
of six milest 

" Number rf 21(Hanto» -^ Between four and five hundred. 

'^ Quit Re9Usx -« Range from one penny upwards^ to two pounds 
ten shillings \ hut only one of the latter amount : the average annual 
rent will not exceed, for estate large and smalli ten shillings* 

^' Division ^ Manor » — The manor is divided into two liu*ge 
and twenty small districts. The two large divisions are called 

East and West > * " ■ ; the smaller divisions are called 

Grraveships, and are named according to their respective localitaes. 

'^ Usei of this DivisiOfh -^ The larger divistoaa eaeh provide a 
jury of twelve, to attend a half-yearly court i and at these courts^ 
and by these juriee^ all presentments of the deaths of tenanted and 
of the heirs at law of such deceased tenantS) uxe luade^ l%e 
smaller divisions^ the Graveshipe^ are for the easy coliecting of 
the mtuiorial rent% which are eollected by tiie giuve of each grave- 
ship, and by him paid to the steward^ at the half-yearly Courti 
without any fee. 

^< Teftemen^. — The tenements are held at the will of the lord, 
according to the custom of the man<Hr« 

'< Customs, — The payment <^a ^ne^ eqUal to the annual payment 
or alienation, or on admittance of an heir at law^ 8ome of the 
tenements pay in addition^ every five year^ a aeoo&d annual rent; 
this is called a grassom i^ent 

" There are no kertota, boon-days, or services of any kind, ex- 
cept the attendance of the courl^ whidi is «u^ciently answered by 
the attendance of a jury from each division, and of the graves. 
The roll is, however, always called ov^er. On the death of the 
lord of the mancM: a iine of one p^iny is paid on each tenement* 
The bailiff has no fees (except on special courts)^ he being paid by 
holding a small estate in virtue of his office^ 

'^ Special Courts — Any tenant can have a special courts either 
within or out of the manor, by paying an extra iee i hut they art 
of comparatively rare occurrence. 

" Mode of Transfer. — By surrendering into the hands of tha 
steward, and admittance in open court, as at a special court. 

^ Register. — A complete registration of all transfers l» kept by 
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th^ ateirard, with an indeXy ao tkajt a title can be traced back in a 
few minutes^ hy means of reference to a^very remote period, 

'^ Fees, — Fee to the steward on each transfer, seven shillings, 

^^Form of Transfer p — Manor of ■ , at a court held, 

iSsc. &c. &c. 

^^Date of last Admittance, — Before J. T. Esq., steward* 

" day of , 1849. — To this court came A. B.> and did 

sarrender into the hands of the said manor one messuage an4 
tenement, &c. (describing it). 

''Rent Five Shillings,— To the use of C.D.« bis heirs and 
assigns for ever. 

*' And then, upon the same eourt came the said C. D*, and took 
of the brd of the said manor the messuage and tenement aforesaid, 
with the appurtenance, to hold the same to him, his heirs and 
assigns for ever, according to the custom of the said manor (^ne 
five shUUngs\ and having paid the lord for his fine, as in the 
margin, and done his fealty, is thereupon admitted. Tenant bjr 
pledges, £. T. and G. H. 

(Signed) '' I. K. Steward. 

^ If a mortgage, Hab^dum to C. D., subject nevertheless tQ 
redemption by 8«id A. 3., on payment by him, his heirs, ezeeu*' 
tors^ or administrators, to said C. D. of lOQO/L, iiii4 interest, at th9 
rate o^ ibc. on the day of ae^t» If a trust tQ 

the use of CD., reserving nevartbelcMtt 1^ the isajd A- B* the iii9 
thiereof dwing Im natural life. 

*' Ck nms^ pdier trust as may he required." 

Hie following rougb atatecoent by the eteward of the 
wmx {not intended for publici^u) ^econ^pw^ tluK m*^ 
&rmati<^Du 

'' I have thought a good deal on the subject since, and really 
can aee no reafioa why «onveyianees of ail pr(^>erty afa^dd not be 
fiua^lifiei lo a degree th^it migbifc ^ppear ateroupg to s^me people 
who dread change. Why, for instam^ could not an act be passed^ 
dedanng all land to be of one temnre P Call it freehold, copyhold^ 
queenhold, or any othej* hold you pleaae, — d.eclaring aU such ex- 
isting manorial rights and boundwies, ^c-, which (as in ) 

would facilitate the conveyance, to be continued, and giving power 
to conamute by commutation all the oppressive or inconvenient 
customs and payments ; declaring, as is usual in the explanatory 
parts of acts, that such and su^ words mean such and certain 
, as, a conveyance to A. B. and bis h^rs and- as6tgii«, ffoi« 

o 4 
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C. D.j should mean the absolute disposal of the fee-simple ; aud if 
' warranty the title,' was superadded, or some words to the like 
effect, they should mean, and be as good as a long string of cove- 
nants of title, quiet possession, &c. Then all limitations, whether 
in trust, in tail, or otherwise^ might be done in a few words, if a 
declaratory act was passed. 

^' Again, I would suggest this, or some similar plan. On the 
Government survey being completed, and I believe it is far ad- 
vanced, I would divide the country into districts, according to 
circumstances ; the plans are on such a scale that every field is 

marked. These I would number as we do in the . 

Thus superadding to the description the additional security of a 
number ; and I would make the conveyance, of what nature soever 

it was, as short a document as our admittances, — 

* according to the statute,' assuming that_ the statute declaratory, 
as before mentioned, is passed. Thus A.B. surrenders his five 
fields at Hampstead, parish of Hampstead, district B. 3. Nos. 6, 
7, 8, 9, 10, to C- D. on a mortgage, to secure 1000/. and interest* 
at 5 per cent. ; and C. D. is admitted to hold the same on condi- 
tions according to the statute. Any special arrangement as to time 
could be shortly introduced ; and so I think might all limitations 
be managed by reference to the statute, which shall have defined 
the meaning of the words to be used, according to the wishes and 
circumstances of the parties disposing and receiving. 

^* A register of course to be kept ; and I cannot suggest any 
improvement on ourSy which is as simple ets possible ; each district 
to have its registrar, (a resident professional, steward of manor, or 
clerk to union, as may be thought best) ; duplicates of register, 
in case of fire, loss, or to avoid being tampered with, to be for- 
warded to chief registrar in London, for safe custody. These 
would not be very voluminous." 

We respectfully recommend the Committee to make some 
inquiry as to these manors : and the view is somewhat con- 
firmed by the Bill " for the compulsory enfranchisement of 
copyholds," just brought in by Mr. Aglionby, which proceeds 
on the principle of leaving the tenure untouched, commuting 
the incidents and regulating the fees of the steward, and thus 
preserving the excellent system of registration which now 
prevails in some manors. We are so sanguine as to think 
that the labours of this Committee will have an enduring 
place in the annals of legislation* 
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ABT. X— MB. STAfiEIK 

The piofessioiij the public^ and the cause of sound and 
judicious Law Amendment have sustained a great loss in the 
death of this eminent lawyer. Upon this Journal his memory 
has further and peculiar claims. 

Mr. Starkie was called to the Bar in May I8IO5 and im- 
mediately joined the Northern Circuit, on which he went till 
a few years before his decease* He had previously been 
highly distinguished at Cambridge, where he was Senior 
Wrangler ; and his classical attainments were also of a high 
order. On the circuit and in Westminster Hall he early 
became possessed of respectable second business as an able 
and skilful pleader ; and his works on the Law have always 
been justly esteemed of the greatest merit and value. His 
Treatise on Criminal Pleading, his work on the Law of 
Slander and Libel, and, above all, his elaborate and complete 
Digest of the Law of Evidence, are treatises of very great 
merit ; and, especially the last named, of extraordinary use to 
the profession. Whatever be the merits of Mr. Phillipp's and 
Mr. Serjeant Feake's works, that of Mr. Starkie has the advan- 
tage of them both in the rare and most important quality of 
being eaaly accessible. It is a book in which the reader is 
sure to find the point he is in search of. The cases, too, are 
all given with the utmost diligence i^ the notes. His Nisi 
Prius Sicports were also distinguished for their ability. 

Mr. Starkie was known and esteemed in the profession for 
the fulness of his information, and the resources which he 
placed at the service of his leader and of his dieots. Having 
for only a few years enjoyed professional rank, he was not 
known in leading causes. He was called within the Bar at 
Lancaster by the privilege which the Judges of Assize sitting 
in Bank there have of giving local rank in the County Pala-t 
tine ; and he was for some years also King's Coimsel in 
Westminster HalL He was for many years Downing Pro-» 
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fessor of Law at Cambridge^ and he delivered a course of 
Lectures in the Inner Temple. But it would be wrong to 
withhold the fact that his talents lay not in this line^ and 
that his Lectures, however learned and able, were not suc- 
cessful. There is the more reason for fHnUy stating this, 
because his failure in the chair of the Temple might other- 
wise be used by the persevering adversaries of Legal £du/ca- 
tion, as connected with Leoturingy as an argument against 
this necessary proceeding. 

But the most distinguished part of this leairned person's 
career was his important labours in the Commission far the 
Amendment of the Law, and especially for its digesting into 
a Code. The services of thia eminent penon in the Criminal 
Law Commission were truly invaluable. Hie ttabounded 
knowledge, his intimate aequaintance with the Criminal Law 
in practice b& well as in theory, his acute and eubtle undeiv 
standing, his immense powers of labour — all qualified hiia 
in a siugular manner for the perfonmnce of this most im.'*^ 
portant ta^k. Accoidingly his eoUeaguee have ever borne 
the most unqualified testimony to the invaluable advantegOB 
derived fiom their difitinguished fellow labourer* It is truly 
to be lamented that before the more difficult portioa of tiai» 
great work is finished, the Digest of Pxoeeduie, thef dutNild* 
by the hand of death, have been deprived of his easistaiiee. 

For the hst two yearn of his U&, Mr* Stadkie eocupied th^ 
Impoctimt station of Judge of the County Coiurt for th^ 
greater jjfart of Middlesex. No one eould oaore Mj db* 
dbarge the duties of this useful office. jDiose who knew hi« 
talents and acquii«ments might feel regret thait tbey did not 
see him in a more exsdted pootioa. But he himself made i^ 
eomplaant, and manfully gave himself up to the di^aigl^ of 
the important du<4es oommitted to faimu 

To ihh Jpufnal his labours were oeca£fto«i«Uy manfe «r«ll* 
aUe. To Uxe First Numh^ he eoatributod Aft. II]: Ou the 
distincti<m between Questions df Law ead of Fiuct,, la th^ 
Secmi he gave Art. XII. On the Consoliiiiatiw of tlie 
Criminai Law ; and ia H^ Fm/Mih^ Art %* 0« Tnai bf 
Jury, which attracted the attei^tian of Fisreigii Juiiets in # 
remarkaUe mamiar. 
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- We have been favoured with eome farther pai'ticulars ns to 
Mr. Starkie, from a source which may be implicitly relied on^ 

He was bom oa the 12th of April, 1763, at the vicarage- 
house, Blakebum, which living bis fiitber held* At ten years 
old he went to the grammar-school at Clitheroe, whei^ he 
6ontinued until he was seventeen, when he came up to St. 
John's College, Cambridgei He was the favourite scholar 
of Mr. Wilson, his master, and was much attached to him. 
He often said that he was the wittiest man he ever knew. 
He took his degree in 1803 ; was not only first wrangler, 
but Smith's prize man. After which he was for a short 
time fellow and tutor of Catherine Hall, until he married 
Lucy, the daughter of Thomas Dunham Whitaker, of the 
Holme, Lancashire, author of many valuable^ local his- 
tories. It is worthy of remark that Mr. Starkie's father, 
bom at the Manor-house, Twiston, Lancashire, was also'senior 
wrangler of his year, and fellow of St. John's. Mr. Starkie 
was not the first lawyer of his family, as his relative, Sir 
Ham^r^ Starkie, was Chief Baron of the Exchequer in 
the reign of Kichard IIL ; and an estate which he enjoyed 
in his lifetime was aa inheritance of nearly five cmturies. 

We add a few other parlieuiars as to Mr. Starkie and his 
father: — 

ST. John's college. 
Extracts from College Register, 
"Thomas Starkie — Son of the Rev. T. Starkie, Vicar of 
Blakebura, and formerly fellow of this College — Lancashire — 
Blakebmn— Pensioner— Wood and Smith-— Jan. 2. 1799. 

Electio Diieip%aofum.^-^Nov. 4. 1799.* 
'< Ego Thomas Starkie^ Laacastriensis, juratus et admissus sum 
in discipulum bujus Ooliegii pro Epiacopo LincolaiensL Decessore 
Dr. Jackson*" 

Frwn Colle^ Regi^xr. 1769. 
"Thomas Starkie, filius Jaoobi Starkie^ natus ad Downham. 
literis institutus in Schola Sudbergiensi, commendatus a M™ 
Scales, admissus est Subsizator Mail 29. 1767. Tutore et fide- 
jiissotte €jus M^ Abbot, aanoe nMtts» 17. 

Eleet^ Soetorfun.-^ 1771. 
^%o thomas Starkie, Laneastriensis, juratus et admis8«u3 sum 
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in perpetaum socium hujus Collegii pro Magistro Ashton. De- 
cessore M>^ Braithwaite." 

The titles and dates of the works published by Mr. Starkie, 
with the dates of the editions, are as follows : — 

1. A Treatise on the Law of Slander^ Libel, and incidentally, 

of Malicious Prosecutions. 

1st edit. „ 8vo. „ 1812. 

2nd edit. „ 2 vols. 8 vo. „ 1827. 
3rd edit. „ 2 vols. 8vo. „ 1830. 

2. A Treatise on Criminal .Pleading, with Precedents of In- 

dictments, Special Pleas, &c. 

1st. edit „ 2 vols. 8vo. „ 1814. 
2nd edit. „ 2 vols. 8vo. „ 1819. 

3. Keports of Cases determined at Nisi Prius in the Courts of 

King's Bench and Common Pleas, and on the Circuit, from 
the Sittings after Michaelmas Term, 55 Geo. 3., 1814, to 
the Sittings after Michaelmas Term, 3 Geo. 4., 1823, in- 
clusive. 2 vols, royal 8vo., and vol. 3. part 1., 1817 — 
1823. 

4. A Practical Treatise on the Law of Evidence and Digest of 

Proofs in Civil and Criminal Proceedings. 

1st edit. „ 3 vols. 8vo. „ 1824. 
2nd edit. „ 2 vols, royal 8vo. 1833. 
3rd edit „ 3 vols, royal 8vo. 1842. 
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A Summary of the Law of Attomies and Solicitors^ describing 
their legitimate Province^ the Regulations as to their Admis^ 
siony Disqualification and Re-admission^ 8fc, ; their Duties and 
Functions in the general Practice of the Law ; their Rights, 
Privilegesy and Liabilities, and the Mode and Forms of 
Proceeding by and against them. ( With an Appendix of 
Statutes.) By Alexander Pulling, Esq., of the Inner 
Temple (Barrister at Law), pp. 400. Butter worth, 1849. 

Mr. Pulling 'is already favourably known to the profession 
by several highly useful and practical books ; and we have no 
hesitation in saying, that this work now before us is deserving 
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of great cotnmendatioiL It is an attempt to treat {Nraotically 
of the legal regulations applicable to those whose peculiar 
province it is to dispense the law to others. The author 
seems to have originally contemplated a general treatise on 
the Officers and Practitioners of the Law, and we incline to 
think that a work embracing the legal regulations, peculiarly 
applicable to the offices of Judge, Magistrate, and law officers 
in this country, with those which govern the professions of 
the Barrister and Attorney, might be a valuable contribution 
to our law literature. But disquisitions on detached subjects 
seem to be the fashion of the day ; and thus our author's con- 
templated treatise on the leges juridicales Anglican(B gives 
place to a work on the Law of Attomies ; just as he observes 
in the Preface, MS. notes collected by him in two previous 
instances, '^ with the ambitious design of forming distinct 
general works on local and commercial law, were ultimately 
adapted to the very minute subjects of the local Laws and 
Customs of the City of London, and the Law of Mercantile 
AccountsJ^^ 

The Law of Attomies and Solicitors, however, is by no 
means a scanty subject for a legal treatise, and in the closely 
printed volume before us, there does not appear to be much 
redundant matter. The rules of the Common Law, the various 
acts of Parliament, and rules and decisions of the Courts at 
Westminster with respect to attomies and solicitors, and 
their functions, rights, duties, and liabilities, are here treated 
of in eight chapters : the first three of which treat of the 
regulations as to their admission, legal qualifications, &c ; 
the fourth, of their office, functions, and duties in the general 
functions of the law ; the fifth, sixth, and seventh, of their 
rights and liabilities, &c. ; and the eighth, of the various 
modes of proceeding by and against them. 

The law of attomies is treated of in various other works, 
and with respect to the subjects of the first and last parts of 
Mr. PuUing's work, his claim to credit rests principally on 
his arrangement, style, &c. 

The fourth chapter, however, which forms a considerable 
portion of the work, like the Introduction, bears the stamp 
of originality of design. It treats in a concise manner of the 



806 Notice of New Boohs. 

peculiar duties of attomies and Bolioitors, in the conduct of 
their profession, with respect to actions at law, suits in equity, 
{)roceeding8 in local courts, criminal oases, bankruptcy and 
insolvency, parliamentary business, conveyancing Ac. &o. ; 
and, looking at the extensive field over which this disquisition 
extends, we can but agree with our author in the observations 
which he makes in the introductory chapter, as to the marked 
contrast between the avocations of this class of practitioners, 
at the present day, and those which devolved upon them a 
few years ago. 

" The ordinary business of attomies and solicitors at the present 
day extends over a very wide field ; they are not only engaged in 
conducting the formal proceedings, both in civil and criminal cases, 
in our courts of justice, and in serving and receiving the requisite 
process, pleadings, and notices in suoh cases, and attending the 
courts, judges and public offices, but the arduous and responsible 
duties devolve on them of previously investigating the matters 
in controversy, (by personal communication with the client they 
are retained for,) collecting and analysing the evidence of the 
client's case, summoning the necessary witnesses, and. taking down 
notes of the depositions preparatory to their being sworn and ex- 
amined in the cause, preparing and delivering the briefs, &c. for 
the trial or hearing, and taking the necessary proceedings conse- 
quent on the judgment of the court. 

'* Other Duties devolving on Attomies and Solicitors. '•^In ad- 
dition to these duties in courts of justice, this class of practitioners 
are also generally employed in soliciting business in Parliament, 
obtaining private acts, and attending Parliamentary committees, 
the Privy Council, &c., and acting as agents before the revenue 
and other public boards of commissioners, and generally on behalf 
of such public bodies, corporations, and public companies. 

** It appears, moreover, to come within the legitimate and peculiar 
province of attornies and solicitors at the present day to draw and 
prepare agreements, wills, deeds, settlements, securities, and docu- 
ments (though this was formerly considered out of their province), 
and also to conduct negotiations, procure and solicit loans, super- 
intend the management of, and the letting, purchasing, and selling, 
of property, estates, and annuities; to collect and receive rents, 
debts, &c. invest and dispose of monies, and find sufficient secu- 
rities for such purposes, to investigate the titles to property offered 
as securities or investments^ make arrangements between debtors. 
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and creditor^ aod j^ies in nQmeront other rektionsy domeatio or 
commercial I — thus acting generallj in the distinct characters 
^procurators, negotiaiars, eonveyaneen, emjfdential adviserif 
ageniSy stewards, receivers, collectors, &c., and performing a portion 
of the duties ancientlj devolTing oh scriveners. 

« Tk^ are Officers of ike Cotirtt— With respect to their dutie* 
in courts of justice, attomies and solicitors are, for many purposes, 
deemed the officers of the courts of which they are admitted, and 
are entitled as such to peculiar privileges and subject to peculiar 
liabilities^ their constant personal presence in court being pre- 
sumed neeesaarj ; and, as we shall see^ they are subject to a very 
summary jurisdiction in case of misconduct, and even for an abuse 
of the confidence reposed in them, by improperly advising or mis- 
leading those who employ them. Unlike other officers, though, 
an attorney cannot be compelled to appear or act for a suitor, 
unless he have previously undertaken to do so. Whatever relation, 
however, an attcnney or solicitor stands in, as regards the courts 
in which he is admitted, he Ss, with respect to the client who em- 
ploys him, r^arded as an agent, binding the client by his acts, 
and accountable to him for the faithful discharge of his duties ; and 
he is not at liberty capriciously to abandon that client's interest, 
and accept a retainer against him. 

" They belong to a learned Professum. — The vocation of an 
attorney or solicitor is, moreover, deemed %^ profession, in the 
exercise of which every practitioner is expected not only to con- 
duct himself with integrity and decorum, avoiding deceit and 
malpractice, but is also expected to possess a reasonable wid com- 
petent degree of skill, for the want of which he is personaUy 
liable. 

" How far theg are Scriveners. — Attomies and solicitors, there- 
fore, wholly differ in this respect from the ancient scrivener (a 
portion of whose duties the modern attorney has succeeded to), 
the business of scriveners, both by the custom of the City of 
London, and as defined by the legislature, being a trade, and con- 
sistiog in 'receiving other men's moneys or estates into their 
trust or custody.' Hence, an attorney or solicitor^ unless he 
forsake his legitimate vocation to assume that more appropriately 
pertaining at the present day to bankers and bill-brokerB, &c., is 
not liable to be made a bankrupt, or be treated in any other way 
as a trader ; and the business of a money- scrivener is considered 
so distinct from that of an attorney <»* solicitor, that ignorance of 
the niereaatile value of aecuriti^ is insufficient to ground an 
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action of negligence against an attorney ; and indeed the isonrts 
will not in general interfere in a summary way, in transactions 
in which an attorney has embarked in the capacity of a money- 
scrivener. 

"7n what respects their Vocation differs from that of Barristers. 
— The province of an attorney] has been always, considered in 
this country, as it was in the Civil Law, to be very distinct from 
that of a barrister, both with respect to the character of advocate 
and that of counsellor; for though, practically, attomies and 
solicitors do occasionally act as advocates in some of our inferior 
courts, and before police magistrates &c., and are commonly 
resorted to, in the first instance, for legal advice, and are expected 
to have a competent degree of skill and knowledge of the law, yet 
in no case, except perhaps in that of persons charged with cri- 
minal offences before justices of the peace, can attomies dema-nd 
the privileges of an advocate, or are they, on the other hand, 
expected to possess a scientific knowledge of the law, which more 
properly comes within the province of counsel. 

^^ Connexion between the Bar and Attorney or Solicitor, "^In 
most of the continental states of Europe, and also in the United 
States of America, the profession of an advocate is constantly 
found united with the oflSce of proctor, or attorney and notary. 
In this country, however, as under the Roman system of juris- 
prudence, the two functions are kept studiously distinct, it being 
an invariable object with the judges in Westminster Hall, as 
Lord Denman recently expressed it, *that no connexion should 
exist between the two branches of the profession which would be 
likely to lead to any malpractice in either,' With a view t)f 
furthering this object, it has been held that a member of the bar 
cannot be either admitted an attorney or serve as a clerk or pupil 
to an attorney, unless he be formally and voluntarily disbarred, 
and this even though it was wholly from inadvertence that the 
application to be disbarred was not made prior to the articles 
being entered into ; nor can a party, after being duly admitted 
an attorney, and subsequently called to the bar, be re-admitted 
an attorney unless he be first formally and voluntarily disbarred. 

" The same object, of keeping the province of the advocate, and 
the attorney or solicitor, distinct, has been kept in view on other 
occasions by our courts; for it has been held that, even in inferior 
courts, where attornies and solicitors ordinarily practise as advo- 
cates, they cannot at the same time give evidence of anything 
which they would otherwise be in a situation to depose to in the 
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caase ; and where the justioefl at quarter aeasiona have, to avoid 
similar inconyeniencesy made an order, giving exclcuive audience 
to barristers, such order has been held valid, and approved of bj 
the courts at Westminster.". 

In this extract we have been obliged to omit the references, 
which amply support every line that we have cited. The 
work brings the law down to the present day, and great in- 
dustry has been shown in citing almost all the recent cases. 
One omission however we may notice, Howell v. Young, 
5 B. &. C. 259., although cited on another point, is not given 
with reference to its bearing on the Statute of Limitations in 
an action against an attorney for negligence. We can 
heartily recommend this work as a most useful addition to 
the working lawyer's library. 
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It is well worthy of consideration whether, on forming a 
settlement in Ireland, some valuable hints could not be taken 
from the mode of forming a settlement in India. This was 
some time since suggested by Mr. James Alexander, an Irish 
gentleman, well acquunted with India, in a printed letter 
to Sir Robert Ferguson. The pamphlet was printed in 1848, 
and published by Fellowes, Ludgate Hill; and we under- 
stand that Mr. Alexander has himself proceeded to Ireland 
to carry the plan into execution. Our attention has also 
been called to the following account of the successful intro- 
duction of a register into St. Lucia ; and we mention it with 
the greater pleasure because it enables us to bring to our 
traders' notice the name of the late Sir John Jeremie, whose 
labours in the cause are well known to most law reformers of 
twenty years* standing. 

^' The next abuse that occupied Mr. Jeremie^s attention was the 
loose and irregular mode of preserving mortgages and titles to 
property. To remedy this evil, he recommended the establishment 

VOL. X. p 
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a court of law. Where the Court of Ohancery had made any 
decree or perfected any operation, the commissioners should hold 
themselves bound by such decree, and should have power to com- 
plete the inquiries so originated. There must be a species of con- 
current jurisdiction between the commissioners and the Court of 
Chancery. It was pecessary to determine as to which should have 
the priority for the purposes of the bill. If they created a special 
tHbunal, and gave it certain high functions for those purposes, 
they could not render its jurisdiction effectual without vesting in 
it a^ the functions and powers necessary to the attainment of the 
object in view. Not only were the commissioneTS not to be pxe<. 
yentefl from dei^ling with Closes pending before the Cpurt of Cha^" 
cexj, but in all eases where i^ flecree of sale had been ma4e ^j th^ 
Court of Chancery and not carried into effect, they should cany it 
into effect. The commissioners would never aet without appli- 
cation being made to them. When application was made to them 
they would have a paramount jurisdiction, proceedings in the Court 
of Chancery would be stayedj and it was by the commissioners that 
sales would be carried into effect. An appeal would be given from 
the commissioners, following the precedent of the West India 
Commission, to a ju^ic^al committee of the Irish Privy Council, to 
be selected by the Lord Lieutenant. It was proposed to place a 
restriptioi^ pn app^al% givipg the (soipmissionera power to decide 
whether kh« case was o^e in which an appeal o.^ght to be t^ea. 
These were the general prpyisioi^s f^nd objects of th^ bill. It was 
desirable tbat titles hereafter ip Ireland should b,p pi^t pn moh a 
footing as to prevent them from getting into the same state of 
complication as now existed. To make provision for that purpose 
formed no part of th^ object of the present bill, which, though 
temporary in its operation, would yet have generally a beneficial 
effect. Every acre of land sold under this commission would be 
held by a title which could not be questioned. It would, indeed, 
be a great misfortune i^ after the lapse of some thirty or forty 
years, estates should fall again into the same state of eonfusioa as 
BOW eipsted, with only this df^^repce, that the encmnbrance^ might 
be of thirty qr fpr^y years instead of sixty. It was the yfisb. of tt^ 
Gpyernment to i^ake a cl^angje in the system pf judgpaepts, i|o as tp 
prevent them from becoming a permanent charge on the l^nd. At 
present, when money was raised upon property in Ireland, the judg- 
ments were registered and created a general encumbrance on the es- 
tate. That evil would be remedied by an enactment which, however, 
would not have a retrospective effect, llie Government l\ad ^iso 
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consicl^ped whether it would not be possible to introduce an im- 
proved system of registration in Ireland. That question was still 
under ccmsideration, but the measure relating to it was not 
rafficientlj muturod to allow of its introdoction into the House 
iu the course of the present session ; besides, as the Commission 
on Registration was i^bqut to make its report, it might be de- 
sirable to wait until that document should be before the House. 
The feeling of Government, however, was, that it was not enough 
to liberate the land of Ireland from encumbrances, but that it was 
necessary, also, to take advantage of its freed state to prevent it 
being again reduced to its former condition* The great object^ 
however, which the Government, and, he believed, the Bight 
Honourable Baronet^ who had suggested a measure of this de- 
scription, bad in view, was to afford an opportunity for the 
investment of capital which would result in the employment of 
labour. A wide discretion must necessarily be vested in the 
commissioners; they must have the power of deciding against 
the sale of an estate, even though fipplication for that purpose 
were made, should the circumstances of the case seem to them to 
joBtify the adoption of that course. On the other hand, they 
would have power to sell an estate on application being made to 
them for that purpose, even though olQection might be made by 
parties interested, if it should appear that the nominal landlord 
was enable to perform the duties whieh properly attached to the 
owner of land. Some perspns might say of the present mea- 
sure, as was said of the Encumbered Estates Bill last session, that 
it would be inop«:»tive, and that no sales would be effected under 
it} whilst others might allege that it would deluge the market 
with land, and thereby greatly depreciate the value of that de- 
scription of property, to the injury of all classes of the community. 
The latter evil would doubtless be guarded against by the good 
sense of the commissioners ; and as to the other objection, that no 
sales would take place under the bill, there appeared to be reason- 
able ground for hoping that a large quantity of land would be 
brought into the market and disposed of judiciously. Many 
persons, doubtless, would be of opinion that this measure went 
a great deal too far ; they would be shocked by the appointment 
of a commission^ even for a short period, to supersede to some 
extent the fiinctions of the Court of Chancery, and to dispose in 
a somewhat arbitrary manner of the property of various persons. 
He could only say to those persons, that the proceeding was 
justified by the emergency. The only mode of providing em- 

p 4 



212 Noie {A.) to Art I. 

fullest maimer; and the Solidtor-Genenl * (to wliom we 
cannot bnt think mnch of the merit belongs), has brought in 
a bill to cany them into effect This will best be seen by 
some extracts from the speeches which were then made. We 
beg to express onr full concurrence with every word uttered 
by the Solicitor-General. Alluding to the Irish Encum- 
bered Estates Act, Sir John Eomilly said : — 

*' The forms of proceeding inyolved much expense, and the 
object of the present measure was to obviate those difficulties by 
resorting to a course which was undoubtedly not new, which had 
been suggested by several gentlemen, and which had been before 
the Govennnent for a considerable period ; but they thought it 
best to create a commissioD, who should be able to perform the 
functions which had been performed up to the present time by the 
Court of Chancery, who should be unfettered by the rules of pro- 
cedure which now existed, and who should also be able to perform 
their duties without the expense arising from fee, and from the 
antiquated system which could not be immediately removed from 
that Court. The present proposal was not without precedent ; and 
there was one in a case which was closely allied, and which seemed 
to have succeeded; he meant the West India Commission, ap- 
pointed to distribute 20,000,000/. of money among the owners of 
West India estates. They had to inquire who were the parties 
owners of estates, because the compensation was to be given to 
owners and encumbrancers according to their priority. They 
performed their functions not only without blame, but with the 
greatest possible praise, at very little expense, with very few 
appeals, and to the general satisfaction of those persons whose 
rights they had to adjudicate upon, and of the public at 
large. It was proposed, therefore, to appoint a commission 
of three paid commissioners with a secretary ; that those com- 
missioners should follow the same course with the West India 
Commission ; that was, should themselves frame a set of rules for 
their guidance, to be submitted to the Privy Council of Ireland, 
and, when sanctioned by it, to have the same force as if they had 
been enacted on the part of Parliament; that the commission 
should have power from time to time to alter and vary those rules* 
First, it was proposed to lay a restriction on the commissioners 
that they should not frame rules by which any fees should be 
levied. It was further proposed that the commission should deal 
with applications which might be made to it within three years 
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from its appointment; thongb it would probably be necefisaiy tbat 
it should continue for two years more. It was proposed to invest 
the commissioners witb all tbe powers of the Court of Cbancerj 
in respect to tbe production of evidence. Where application was 
made by the owner or encumbrancer of an estate, tbej would be 
empowered, baving made sucb preliminary inquiry as tbey migbt 
think proper, to proceed to a sale of tbe property in sucb manner 
and in sucb portions as tbey migbt judge best. Witb respect to 
the conveyance, it was proposed tbat tbe form in tbe schedule 
should be sucb as was usual in tbe conveyance of Crown lands, 
which, being executed by the commissioners, sbould vest the 
property in tbe purchaser and give him a title good against all 
challenge. It was proposed also tbat tbe same powers of putting 
a purcbaser in possession sbould be given as if a writ of possession 
were executed. It would not be necessary for bim to bring writs 
of ejectment, so tbat be sbould be put in possession of the land at 
as early a period as possible, witb as simple a title as possible, and 
with a title not to be impeacbed. It was proposed tbat tbe money 
should be paid into the Bank of Ireland ; that it sbould be divided 
at once among tbe parties entitled to a sbare. Questions might 
he raised as to the persons entitled to tbe property ; and it 
would be for tbe commissioners to determine tbe rigbts of parties. 
Theoretically, tbougb scarcely practically, it migbt bappen tbat 
the commissioners would bave to dispose of the land of some per- 
son wbo was not present, and of whom they knew nothing. Any 
difficulty on tbat score would be prevented by careful examination 
on the part of the commissioners. Though there were few good 
marketable titles in Ireland, all parties having interests would be 
ascertuned, and tbe commissioners would be able to adjudicate so 
as not to dispose of the property of any person whom they had not 
heard. He said so witb the greater confidence, because in the West 
India Commission, by which large estates had been disposed of, 
and before which numbers of claims had been discussed, he be- 
lieved there was not a single instance in which parties had 
complained that persons having a title had been overlooked, or 
that money had been paid to any one to which he was not en- 
titled. K the case, however, should occur, in the present 
instance, Parliament might deal with it; but it seemed ad- 
visable to exclude any provision on the subject from a bill in- 
tended to carry out measures which were generally thought essen- 
tial to the regeneration of Ireland. It was necessary also that the 
commissioners should have power to send cases for the opinion of 
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of an office for the registration of deeds and ' hypotheques^' to be 
regulated by the law of France, and modelled, as far as practicable, 
on the plan of similar institutions in the French colonies. Bj this 
important reform, which came into operation on the 7th July 1829, 
a stop was put to that illimitable system of credit, which had 
proved so detrimental to the trading interests of the colony. The 
planter could now contemplate all the horrors of his position in the 
* tableau ' of his debts, and the merchant measure the extent of 
his embarrassment in the list of his claims. Liabilities began to 
be incurred with more caution, advances to be made with greater 
security ; while the transfers of property, until then inefficient and 
undefined, received the sanction and stringency of legal contracts. 
A term of eighteen months was allowed for the registration of all 
mortgages then in existence, and it was enacted that every mort- 
gage, enrolled within that period, should retain its original priority 
and privileged character ; but that otherwise it should only take 
rank and precedence from the date of the enrolment; 

" Nothing can more forcibly illustrate the crippled condition of 
the Colony than the data furnished by these registrations. Per- 
haps few persons out of St. Lucia may be disposed to credit the 
startling fact, that before the expiration of the eighteen months^ 
the number of mortgages produced to the registrar was 1,9 18^ ex- 
hibiting the debts and liabilities of the proprietary body at the 
enormous sum of 59,498,249/. I7tf. 6cf. late colonial currency, or 
1, 189,965/. sterling. There was but one possible means of rescuing 
the colonists from this state of unmitigated bankruptcy — the 
enactment of a law to authorize the seizure and sale {saisie reeUe) 
of immoveable property ; and in preparing the government- and 
the country for the application of this panacea, Mr. Jeremie ex- 
erted himself with such perseverance and success, that before his 
departure in May 1831, he had the satisfaction to know that his 
views on this important subject had received the sanction of the 
Minister of the Crown ; although it was not until January 1833, 
that measures were taken to give them the force and effect of a 
legal enactment. Soon after the promulgation of this law several 
estates were levied upon and brought to the hammer, and the same 
process has continued until almost every estate in the island has 
now been disposed of by judicial sale. This course, pregnant in 
appearance with so much misery and impoverishment, was at- 
tended in reality with little hardship to any party. There were 
but few whose condition could have been aggravated by being 
dispossessed of property, of which they had but the nomiaal owner- 
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ship ; and fewer still, wliose private means were absolutely re- 
stricted to the resources of the soil ; while, on the other hand, the 
sale of the estates jHroduced the highly advantageous results of 
enabling the planter to liquidate his affairs, and of throwing the 
estates into the hands of persons possessed of ample means to pro- 
vide for their cultivation on a footing of respectability and inde- 
pendence. 

'< It was now that Mr. Jeremie's forecast began to be felt and 
appreciated. In the space of a few years, the sale of the estates 
and other property brought into circulation no less a sum than 
170,000/. sterling, which, but for the opportune institution of the 
mortgage registry, must have laid in the marshars coffers to this 
day. The estates might have been levied upon and sold; but 
there could have been no marshalling of the creditors, — no dis- 
tribution of the proceeds. N(Mr was this the only benefit derived 
from the establishment of the Mortgage Office. By that were the 
Commissioners of compensation aided in unravelling the system of 
craft and confusion which had been carried on for better than 
half a century; by that were they enabled to adjudicate upon the 
claims of contending creditors, and ultimately to distribute, with 
sttch general satisfaction, the portion of the twenty million accruing 
to St. Lucia (335,627/. 16«. sterling). But above all, it was the 
creation of the Mortgage Office that, by facilitating the sale of real 
property^ enabled the cdony to assume an attitude of independence 
en the advent of final emancipation. This portentous change — a 
change fraught with embarrassment under the most fevourable 
a^eet — found the greater portion of the estates in the hands of 
persons in e4sy and even affluent circumstances, instead of finding 
them in the possession of a generation of bankrupts, planters of 
the Old School, whose passions and prejudices, fostered rather 
by the folly of the system than the fault of the men, had long 
sinee unfitted them for the management of willing slaves, and 
could have awakened but little sympathy for the intercourse of 
free cultivators."—- Bree«'« History of St, LuciOy pp. 283 — ^287. 



Since this was written, tke important debate of the 26th of 
April has taken place, which we can only briefly notice^ but 
for whieh we must find some space. We have no ordinary 
pleasure iii statmg that the Government has adopted the 
views which We have always held on thta subjefct in Ihfe 
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ployment for the people of Ireland was, by enabling a monied 
class to obtain possession of land, and the only waj in which that 
object conld be effected was that proposed by the bill, unless, 
indeed, the House should think proper to adopt a strcmger mea« 
sure, and give the commissioners power to deal with estates as 
the Enclosure Commissioners disposed of waste lands." 

This plan was almost uniyersally approved, more especially 
by the Irish Members. We give one or two points which 
develope more fully the plan. Mr. Keogh ssud — 

'' He understood the Honourable and Learned gentleman oppo- 
site to say that the Commissioners and the Court of Chancery were 
to possess a concurrent jurisdiction.'' 

*^ The Solicitor-Gr^ieral explained that he intended the Commis- 
idoners to possess a paramount power to stay proceedings in the 
Court of Chancery." 

Sir Robert Peel thus vindicates tbe conduct of the Legal 
Profession : — 

** I should have been most unjust and ungrateful towards the 
legal profession if I had thrown any reflection upon them, or in- 
sinuated that — speaking of them as a body — they were unwilling 
to co<operate in the reform of the law. I have myself been con« 
oemed in attempts to improve the law, by a consolidation of the 
criminal law, and by other measures, which it has been my duty 
when in office to bring forward ; and I am bound to say that I 
have found generally on the part of the profession -^ speaking of 
them as a body — the most zealous desire, at whatever pecuniary 
cost to themselves, to co-operate in promoting soeh measures. 
Now, without relinquishing any ai the opinions which I have ex- 
pressed on two former occasions, and wishing of course to reserve 
to myself the opportunity which the House will better have of 
considering this measure when it is before them, I cannot on this 
occasion avoid expressing my cordial satisfaction at the course the 
Solicitor-Greneral has td^en, and also at the general purport and 
principle of the measure he has introduced. I believe that, al- 
though the ordinaiy courts of law are admirably suited for the 
conduct of ordinary proceedings, and to administer justice between 
man and man when nothing extraordinary occurs, yet I must say 
that when great social difficulties have to be contended with, my 
belief is that you must step beyond the limits of these ordinary 
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courts of justice, and establish some special tribunal, unfettered bj 
ordinary technical rules, for the purpose of solving those difficulties. 
I apprehend that is the course you have pursued on more than one 
recent occasion. Three or four years since we found all the 
southern counties of Wales in a state of insurrection on account 
of the turnpike tolls within those districts." 

He then noticed the successful establishment and operation 
of the Bebecca Commission, the Tithe Commission, and tho 
West India Commission. 

^' So in dealing with this complicated question of landed pro- 
perty in Ireland, I belicTe that by appointing some special tri- 
bunal to direct its attention to this particular subject— observing^ 
of course all the great principles of law, and avoiding doing in- 
justice to any man, you will best remedy the social difficulties 
with which you haye to deal. I think the great object to be 
gained is to give a clear, .simple, parliamentary title. To find, 
when you have purchased an estate, that you have bought with it 
a law suit, and, for any thing you know, in some cases, a duel be. 
sides, is certainly not a pleasant thing. What man would invest 
his capital under such circumstances? Give, therefore, a clear 
simple title, which will be safe against the whole world, — ^that is 
the chief thing. Give to the purchaser an assurance against inde- 
finite chaises for poor-rate, as you are about to do ; give assist- 
ance by advances also,— not to the encumbered proprietor, who 
really has nothing beyond a nominal interest in the property, but 
to the new purchaser, who proves to you that he has capital, that 
he can repay you 4 per cent, interest upon any advance for the 
improvement of the land, and 2 per cent, as a sinking fund ; and 
take care that there shall be no repudiation, that, if the advances 
are not repaid, the land is seized. If you give the purchaser these 
three inducements, — simple title, guarantee against indefinite poor- 
rate, and possibly his share in advances for the permanent im- 
provement of the land, it is my belief that you will afibrd the 
greatest encouragement to persona to invest their capital in Ire- 
land.'^ 



222 Praceedhgg if the Society 



PROCEEDINGS OF THE SOCIETY 
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PROMOTING THE AMENDMENT Of THE LAW, 

{Omtmuedfr&m 9 L. B. 448.] 



[Perails^ion has been obtained to insert the Proceedings and a selection olT 
the Reports of thfe Sobiety for Promoting the Amendment of the Law, but thfe 
BoetHf is not otheririse r^ponsible for the contents df this Review.] 

Oeheral Meeting, Feb; 12. 1849.— The Rigbt Hon. 
Lord BROimHAM in the Chai^. 

Hie Minutes of the last Meeting (the 8th of Jaii. last) were 
iread ind confirmed. 

The following Members were balloted for and elected : — The 
Hon. Arthur Kinnaird, 35. Hyde Park Gardens ; S. G. Curlier, 
E8(}., Bevere House, hear Worcester; feichard Martin, Esq., 
Barrister, 5. tipper Church Street, Chelsea ; Francis tt. Grold- 
smid, Esq., Barrister, 5. Stone Buildings, Lincoln's Irih ; jaines 
Anderton, Esq., Solicitoi-, 20. New Bridge Street, felackfriars. 

The furtlief Ref)ort of the tJommittee oh Equity oh the follow- 
ing Reference Wias considered : — 

"That the, Committee be requested to direct their valuable 
labours to the consideration of whether any farther Alterations 
can be made in the wholie system of the jurisdiction, practice, and 
constitution of the Masters and Masters* Offices, willi a view to 
obtain a more speedy and cheap administration of jiiistice in the 
Court of Chancery." 

The 19 Resolutions on the Report (for which see 9 L. R. 447.) 
having been moved, the following resolutions were carried : 

1. " That the Report be received. 

2. « That this Meeting being of opinion that the Resolutions 
from No. 2. to No. 19. would more properly form the subject of 
distinct Reports, declines to come to any decision upon them." 
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GursBAi. Meetikg, Feb. 26. 1849. — M. D. IIIL^ Esq. Q. C^ 
in the Chair. 

The Mihutes of the last Meeting (the 5th inst.), were read and 
confirmed. 

Charles Pearson, Esq. M.P., Clapham Comtnon, Surrey, was 
Mloied for and elected. 

The Report of the Committee appointed " To consider the 
Law of Partnership, more especially with reference to the Liabili* 
tie8 of Partners in Joint Stock Banks and other undertakings ; * 
and also two Papers on the same subject directed to be read to the 
Society by the Committee, Were presented. 

It was agreed that the Report, with the several Papers annexed, 
should be prihted and fbrther considered at the next Meeting. 

GBartoAL MEExma, March 12. 1848. — Mr. Commissioner Fake 
in the Chair. 

The Minutes of the last Meeting (the 26th of Feb. last) were 
read and confirmed* 

The Report of the Committee appointed '' To consider the Law 
of Partnership, more especially with reference to the Liabilities of 
Partners in Joint Stock Banks and other undertakings y" and also 
two Papers on the same subject, directed to be read to the Society 
by the Committee, were further considered, and the following re- 
solutions were proposied : — 

1. " That the Report be received. 

2. " That the rule of English law by which partners are unable 
in any case, except by the special sanction of the Government, to 
lunit the amount of their responsibility for engagements made in 
the business of the firm, requires amendment; 

3. " That the introduction into England of the system known 
as Partnership en Commandite — due precautions being taken 
against any fraudtilent abiise of it ^- would be desirable." 

It wias agreed that the Report, with the several I^apers annexed 
and the jJtoposed resolutions thereon, stiould be flirther considered 
i&t the next ineeting. 

Geisterxl MkfeTiJjG, Match 26. 1849.— -JoHisr Ashton 
YAtes, tesq. In the Chair. 

The Minuted of the last Meeting (IhiB Igth inst.), were read and 
eonfiriiied. 
The Report of the Committfefe appointed « Td censider the Law> 
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Procureur General interfering in the'dailj administration of jus- 
tice, and fifty other anomalies and doors to abase, and even cor- 
ruption. While we labour to amend the abuses in our own judicial 
system, we are bound, in fairness, to say that we have no evils sq 
gross as those in France. 

The property of the Church of England is now receiving the 
benefit of several inquiries, with a view to its improvement and 
better management. The subject is of much importance, and we 
propose to devote some portion of our space to its consideration. 

The terms of the commission recently issued on this subject are 
to '^ inquire into the present system of leasing and managing the 
Real Property of the Church in England and Wales, belonging 
to the Archbishops and Bishops, to the Cathedrals and Collegiate 
Churches, and the several members thereof being Corporations 
sole, and to the several minor Corporations aggregate within the 
said Cathedrals, and also that vested in the Ecclesiastical Com- 
missioners for England ; and for considering how and by what 
i^stem of management such Property can be rendered most pro- 
ductive and beneficial to the said Church, and most conduce to 
the Spiritual welfare of the people ; due regard being had to the 
just and reasonable claims of the present holders of such property 
under lease or otherwise : And also for considering whether any and 
what improvement can be made in the existing Law and Practice 
relating to the Incomes of the said Archbishops and Bishops, and 
of the several Members of Chapter, Dignitaries and Officers of the 
said Cathedrals and Collegiate Churches, so as best to secure to 
them respectively fixed instead of fluctuating Annual Incomes.** 



Our readers will probably think that, in this Number, at all 
events, there is enough relating to the Land ; but we cannot in our 
opinion say enough. It has become the topic of the day. Let 
us conclude by calling the attention of our readers to what is 
passing around them. This day's mail brings from Ireland accounts 
not only of depreciated prices in land, but depreciated professional 
gains, more especially^those of the bar. The most eminent mem- 
bers of the profession in Dublin, are represented as wandering 
about the Four Courts, with long faces and empty bags. Is thei*e 
much difierence in this respect in Westminster Hall ? On the first 
day of this Term, two of the Vice-Chancellor's Courts were closed 



Postscript. 221 

after half an bourns sittings. All this appears to ns, to be the in- 
evitable consequence of the present procedure of the Court. The 
profession is actually looking to the act for winding up Joint 
Stock Companies as the only chance for the revival of business. 
Surely the success of this act should teach them that, if they cheapen 
and facilitate the practice of the Court, this is the way to in- 
crease business. In the mean time^ scenes daily occur which are 
disgraceful to a court of justice. In the present term we have the 
unseemly spectacle of a conversation between a counsel and a 
Judge, in which both denounce and deplore the practice of the 
Master's Office and the hourly warrant system ; and the Judge (one of 
the few men of genius now in that Court) finds he can only grumble. 
Three months ago, rumours were rife of intended alterations ; but 
as yet they rest on rumour. To no one, and we say it with un* 
feigned respect, would we so readily commit the necessary reforms 
as to the present Lord Chancellor, whose searching, practised, and 
powerful mind could grasp the whole subject ; nay, to no one is the 
cause so much indebted ; for his orders of 1841 showed that he 
understood the nature of the disease, which they did much to 
remedy ; but it is not doing justice to his own measures to post* 
pone them to the end of the session, when they cannot be fully 
appreciated or sufficiently discussed. Let us hope that the ap* 
preaching month of May will not be allowed to expire, without 
the promised reforms making their appearance. 

EatUr ThrHf April 27. 
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SiNOfi this article waa pmted Mr. Ewart haa, foUowing up 
his question, given notice (24th April) that he will moTe^ 
on the 8th of May, for the following returns : — 

** Return of copies of any Reports made by or to the 
Benchers of the Middle Temple, or any Committee appointed 
by them on the subject of Legal Education in November 
1845. 

" Of any examinations of Students for the degree of Bar- 
rister-at-Law which have taken place at the Middle Temple 
in consequence of any such Report or otherwise. 

'^ Of any prizes or rewards, or exhibitions ^veii by the 
Society of the Middle Temple to Students at Law in ooiir 
sequence of such Report or otherwise. Showing what mei^ 
sures have been adopted by the Inns of Court in pursuance 
of the Minutes agreed upon as the result of the conferences 
of the deputations from the Committees of the Inns of Court 
on the subject of Legal Education, approved Juiie 3. 1846, 
and printed in the Appendix to the Report of the Select 
Committee on L^al Education. 

" Return of any orders or rules made by the Benchers of 
any of the Inns of Court on the subject of the examination 
of Students, and attendance on Lectures to each by any of 
the Inns of Court from the year 1841 to the present year 
1849 inclusive. 

" And as to any prizes or exhibitions given by the Benchers 
of the Inns of Court to any Students of the Inns of Court 
during the same period." 

The motion for these returns wiU brii^ on the whole 
question, and the Inns of Court are placed in this dilemma. 
If these returns are granted they will prove to the public the 
vacillating (to give it no harsher term) conduct which they 
have pursued. K the returns are resisted on the ground of 
their relation to private property, on what ground can the 
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Inns of Court justify their right to admit Students at LaWj 
and to cJvU to the Bar? As the friends of a searching, com- 
plete, and temperate reform of the Inns of Courtj we could 
not wish the question to stand better than it does. 



POSTSCRIPT. - 

It gives us sincere pleasure to announce that the French National 
Assembly has, though by a discreditably small majority, adopted 
li Montalambwt's motion, and taken the wise and honest course 
of making the judges irremoveable. We lately had occasion to 
show how fraudulently that Body had acted in pretending to make 
judges irremoveable, but confining the operation of that law to 
those after named ; so that all the many hundreds already in ji^di* 
^ia office held their places during pleasure. This enormity is now 
done away with — after a zealous opposition from a person who 
once degraded the high oflSce of Minister of Justice — M. Cremieux. 
The Assembly is now in the agonies of dissolution. Its move- 
ments, like those of other parties in such circumstances, are con- 
Yulsiye, and exhibit alternate violence and exhaustion. But for this 
late Act, which has been forced on it by fear and by shanae, it de- 
serves to have many transgressions covered. The object probably of 
M. Montalambert is to attract popularity towards the Evangelical 
party, which he leads with much zeal, considerable eloquence, and 
no judgment. But when a man undertakes to handle a great ques- 
tion, he ought, in common decency, to learn the A, B, C of it 
And what profound ignorance of jurisprudence, French and 
foreign, did the Count display, when he had the hardihood to pro- 
nounce that " Europe envied the French system of judicial proce^ 
dure ! " It is, with the solitary exception of the Court of Cassa- 
tion, one of the very worst in all the civilised world. Its 2,500 
superior judges receiving the wages of artisans or petty shop- 
keepers, many of them paid no better than servants out of livery ; 
and all of them supposed to job in any line of local and party 
politics, form a system on which all Europe looks down with 
absolute contempt — to say nothing of the anomalous office of 
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of Partnership, more especially with reference to the Liabilities of 
Partners in Joint Stock Banks and other undertakings ; ^ and also 
two Papers on the same subject directed to be read to the Society 
by the Committee, were further considered, and it was resolved, 

1. " That the Report be received. 

2. ^< That the rule of English law by which partners are unable 
in any case, except by the special sanction of the Government, to 
limit the amount of their responsibility for engagements made in 
the business of the firm, requires amendment. 

3. '< That the introduction into England of the system known 
as Partnership en Commandite — due precautions being taken 
against any fraudulent abuse of it — would be desirable." 

Gekebal MEETiNa, April 4. 18-49.— David Power, Esq., in the 

Chair. 

The Minutes of the last Meeting (the 26th March), were read 
and confirmed. 

The Report of the Committee appointed ^' To consider what 
improvements, if any, may be made in the present system of Law 
Reporting, and generally on the mode of Publication of Law 
Works,^ was presented ; and it was agreed that the Report should 
be printed and further considered at the next Meeting. 

General Meeting, April 23. 1849. — Lord BBOtTOHAM in the 

Chair. 

The Minutes of the last Meeting (April 4th), were read and 
confirmed. 
The Report of the Committee on Law Reporting was received. 
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LAW REVIEW. 



ART, L— THE LAW OP ABBITRATION.* 

L The subject of Arbitration Is one of great and increaaing 
importance. As a method of settling disputes, it is at the 
present day often sanctioned with judicial approbation. In 
questions relating to compensations and others of a like 
nature, modem acts of parliament frequently prescribe it as 
the sole remedy, or leave a claimant to have recourse to a 
jurj or to an arbitrator, at his option. In certain cases the 
benefit of referring to arbitration instead of going to law, is 
too apparent to be disputed. Opinions may differ as to the 
extent and number of the instances in which arbitration is 
properly applicable ; but all will admit that the whole value 
of this method of obtaining justice depends upon the award 
being a final settlement of the matters in difference. Now it 
is not so easy a matter, as some persons are apt to imagine^ 
to make an award that is safe from impeachment. Unpro-^ 
fessional arbitrators often fall into sad mistakes, and even 
gentlemen very learned in the law are sometimes caught 
tripping. A lamentably long list of cases in which awards 
bave been set aside, will be found in the Law Reports. 
Indeed, so large a portion of the treatises on arbitration does 
the title of '^ Setting aside Awards" occupy, that an ignorant 

* We are glad to avail ourselves of this opportunity of calling the attention of 
our readers to a ** Treatise on the Power and Duty of an Arbitrator, and tha 
Law of Submission and Awards,** by Francis Russell, Esq., M. A., Barrister at 
Law. It appears to us a complete, elaborate, and accurate production ; and, as 
being the last work on the subject, is entitled to great attention ; and especially 
as the power of arbitration has been so much enlarged by many recent statutes, 
which are referred to and provided for. 

Vol. X. — August, 1 849. Q 
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person might at first sight be inclined to imagine that awards 
were made as much for the purpose of being set aside as for 
that of being enforced. Now^ when it is considered that 
setting aside an award implies as a consequence that justice 
is grievouslj delayed if not defeated ; that a great deal of 
expense, trotble, and anxiety has been fruitlessly incurred ; 
and that all the litigated questions are to be fought oyer 
again, the honoured maxim of Magna Charta, Nulli vendenms 
nulli negabimus aut differemusjtistitiam vel rectum, will occur to 
one's mind as conveying a sort of protest against the propriety 
of such a state of things, and induce one to look round for a 
reniedy. It is true that miscarriages in the course of legal pro^ 
ceedings are not confined to arbitrations. Nonsuit and new 
trial are terms familiar to every ear ; sometimes, indeed, we 
see irremediable wrong inflicted under cover of the law. But 
as it is the duty of every good citizen to assist in perfecting 
that part of our institutions with which he is more peculiarly 
conversant, let us, confining our attention to the Law of 
Arbitration, see if we cannot point out some of the causes of 
failure in the case of awards, and also, at the same time, 
suggest a plan by which they may be considerably removed. 

1. A slight investigation into the practical proceedings 
with regard to arbitrations, will, it is hoped, induce a con- 
currence in the following observations : — The powers and 
duties of an arbitrator depend chiefly on the express terms of 
the submission which confers his authority; and as these 
terms may be varied indefinitely according to the will of the 
parties to the reference, the clauses and provisions which are 
inserted in submissions are very various ; hence the powers 
and duties of arbitrators differ much in particular instances. 
The consequence is, that a decision of the Courts in one 
case will often form no safe guide as to the course to be 
adopted by an arbitrator in circumstances apparently similar, 
some clause which is inserted in one submission being omitted 
OS altered in the other. Moreover, without great oare an 
arbitrator may fall into the error of supposing the two cases 
analogous. 

Another evil is found to arise from the absolute freedom 
of the parties in fixing for themselves all the terms of the 
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reference : -*-« Aey have out moit imporiani promsiani. Theit 
ktteniioa at the time of entering into the reference is ire- 
qnently wholly directed to a consideration of the points which 
ahall be submitted to the arbitrator^ and to the extent of his 
power over the subject matters ; sometimes both parties are 
ignorant that any other points need arranging ; at other times 
the superior intelligence of one party enables him designedly 
to exclude certain clauses ; but the result is, that they often 
omit to insert working clauses for the proper conduct of the 
reference, for the prevention of delay, or for curing technical 
defects in the award; and the want of such clauses is only 
found out too late when some practical difficulty arises, and 
the Courts of Law with regret are obliged to set aside the 
award* 

** Ibi omnis effusus labor.** 

For an award set aside is of no use on earth, and ought 
(if Milton be correct as to the destiny of things transitory^ 
Tain, and abortive) to be consigned to the Limbo or Paradise 
of Fools» Instead, however, of transportation to this rather 
distant region, the sentence on awards, which have thus come 
to an untimely end, seems at the present day to be commuted 
to perpetual imprisonment in the pages of a Law Report^ 
tiience to be brought forward from time to time, fca the 
edification and warning of other parties and arbitrators. 

But, it may be asked, how can a remedy be applied with-* 
out infringing on that which is the essence of all arbitrations^ 
the free and voluntary agreement of the parties ? The prac* 
tice of the courts of Nisi Prius will furnish an answer. 
The officer of a court of Nisi Prius keq)s by him printed 
or lithographed forms of orders of reference. These con- 
tain all the formal parts of an order of the court, and also 
all those working clauses which experience has proved to be 
generally benefidaL These working clauses are called the 
*^ usual terms." On a cause being called on for trial, which 
H is deemed more convenient for an arbitrator to decide than a 
jury, a discussion frequently takes place between the parties, 
their counsel and attomies, as to the extent of the questions to 
be referred^ and as to particular spedal limitations ; but when 

Q 2 
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tbese are anrangedy tlie irferenoe as to eyeiy tlung ebe is 
sore to take jdace on the '^asaal t^ms." The order o£. 
reference is then drawn up hj filling in the blanks in the 
prepared form, and adding the spedal proina«MiSy if any. On 
all the circoits and in all the'T^nrts of Common Law, these 
orders of reference at Nid Prius contain snhstantiallj the 
same terms, and nearly in the same words, Hence» without 
-violating any freewill of indiYiduals, the Courts give the 
parties the benefit of the wisest known provisions^ though 
the parties really are not conscious of the boon. 

But may not this prindple of preparing beforehand terms 
of reference for the assent of the parties be carried further? 
May it not be extended to every reference over which the 
Superior Courts of Law or Equity at Westminster have 
cognizance, whether held under judges' orders, rules of 
courts, orders of Chancery, or agreements of reference con- 
taining a clause for making them rules of court? Is it not 
possible to select general terms of universal application, to 
which in almost every case the parties would be ready to 
agree? Surely it would be very advantageous to have one 
unif<»rm set of rules in all cases. A judidal interpretation 
would soon be put upon them. The labours of the judges 
would be much lightened. New clauses requiring inter-^ 
pretation would be of rare occurrence. Instead of having 
as now frequently to put a construction on some provision 
peculiar to an isolated case (as on some badly drawn will 
raising a point interesting only to the legatees,) the Courts^ 
in deciding on any general clause, would be establishing n 
Tiseful precedent for all future cases, and the tribunals of law 
$md equity would unite in framing one uniform code for the 
guidance of parties and the enlightenment of arbitrators. 
The result would be that the probability of substantial 
errors would be greatly removed, trivial mistakes would be 
easily corrected, and all just awards would become nearly 
unimpeachable. 

Now it has suggested itself that these desirable objects 
might be in a great measure effected by an Act qf Pak- 
J-IAMENT whichy after setting forth at length t/ie best general 
working clauses of referefice that can be selected, should enact 
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that the parties to every reference within tlie act shall be 
deemed to have agreed to these clauses^ as if embodied in their 
respective submissions, except so far as by tlieir submissions 
they refect or alter them. 

The principle of such a legislative enactment is not new. 
It has already been adopted by Parliament with advantage 
in the Lands^ Bailways^ and Companies Clauses Consolidation 
Acts, and in many others still more recently. Indeed, the 
Statute of Distributions, which points out in whom the per* 
Bonal property of an intestate will vest, in fact embodies the 
isame principle. For, as a man has the power of making a 
will, and so of precluding the operation of the statute, he 
may reasonably be deemed to have agreed to its provisions, 
if he makes no will, or, so far as he makes a will, which doed 
Hot fully dispose of his whole property. 

Great care and judgment would of course be necessary in 
selecting the standard terms of reference, which should be 
stated in the clauses of the proposed bilL In many of thes6 
clauses the very language of familiar provisions should, as 
far as possible, be used. There are, however, several cases in 
which it is suggested the substitution of new provisions 
would be advantageous. Let us consider some of them 
separately, showing what is the evil to be cured in each, and 
explaining the proposed cure or alleviation, 

2. Perhaps the greatest departure from the ordinary pro^ 
visions of an agreement of reference which we would ven* 
tureto advise, would be contained in the section which should 
specify the period within which the parties should be deemed 
to have agreed that the award should be made. So strong 
are the objections to which the present mode of limiting the 
time is open, that we may be fully justified in proposing a 
new system when we are considering how a model set of 
terms should be drawn up^ The crying evils of determining 
matters by arbitration are the expense and the delay. Delay 
almost inevitably causes expense. If long intervals occut 
between meetings in the reference, the matter is at times 
half forgotten; a considerable portion of a meeting is often 
spent in refreshing the memoiy as to what took place at a 
previous meeting ; facts are proved two or three times oyef 

Q 3 
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m the eoiine of the referenoe firom mere forgeifohiess of the 
past; and questions of law once decided are soinetimes re- 
argued and redetermined, and possibly in a different way, 
the second time. Every one of any experience in trials at 
Nisi Prius knows, that when one or two witnesses have fully 
proved the whole particulars of the transaction in question 
before the jury, the other witnesses to the same transaction 
are often dismissed with but a very few question^ bearing 
only on the very gist of the inquiry. But on a reference^ 
when the statement of the former witnesses, made probably 
a month or two before, has greatly faded firom the memory 
of all, the examination and cross-examination of the sub- 
sidiary witnesses (if they may be so termed) is likely to be 
as long as that of the chief witnesses who have already de« 
posed to the whole facts. There does not seem to be any 
practicable method of reducing expense by diminishing the 
fees or charges. Whatever the particular party who has to pay 
may think, the cost of counsel, attomies, and witnesses, for 
an attendance before an arbitrator, is not excessive. It 4s the 
number of attendances that swells the amount of costs. The 
only mode therefore of reducing the expense seems to be, 
by preventing, as far as possible, the delay between the meet- 
}ngs. Now, as the law stands at present, when the submis*- 
sion fixes no time for making the award, or gives the 
arbitrator a power of enlargement, as is usually the case, 
the time allowed to the arbitrator is practically unlimited. 
He knows this, and the parties know it too. The result is, 
that too often the arbitrator, the attomies, and even the 
party who feels confident of success, make a practice of 
postponing the claims of the reference on their attention to 
those of any other business which presses in the least. A 
meeting, say they, can easily be put ofi^, the reference can 
come to no harm from waiting. In many cases an arbitrator 
is thought harsh, and counsel are indignant, if, even at the 
petition of one of the parties, the arbitrator compels at- 
tendance at early meetings and forces a speedy disposal of 
the case. And yet unnecessary delay is often a denial of 
justice. The credit and solvency of a trader or merchant 
ipay depend upon his obtaining the money doe to Inm before 
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A certain day; and ten timeB the anm pud afterwards'may 
not compensate for the want of it to eatisfy particular en- 
gagements. 

Enacting that the award shall be made within a definite 
periodj thoagh one obvious mode of preventing delay, will 
not^ it is apprehended, be a satisfactory course. By the 
French law * indeed, the space of three months, by the Scotch 
law^ the space of one year, is the period limited to the arbi^ 
trator, when the submission is silent as to the duration of his 
authority. In both these coimtries, however, the provision 
is intended to meet an exceptional case ; they contemplate 
that generally the parties will settle the time in the submis* 
eion. But the design of the proposed amendment of the 
English Law of Arbitration is to save the parties the neces- 
sity of thinking on the subject, and to frame a rule adapted 
not to the exceptions, but to the great mass of arbitrations. 
Hence it does not seem advisable to adopt the mode of fixing 
a definite period, for it can hardly be thought right to pre- 
scribe one uniform limit as applicable alike to all references. 
Moreover, experience shows that there often is an incon- 
venience in fixing a limit at all ; unforeseen difficulties occur, 
so that the award cannot be made in time. ~ So strongly has 
this inconvenience been felt, that the legislature has thought 
fit to enact that the Courts may enlarge the time, even al- 
though the piurties have limited it to a certain day.^ We 
may therefore assume that both reason and experience point 
out that there should be some means of suiting the length of 
the time to the necessities of the case. 

The remedy we suggest, to prevent as far as may be the 
evil of delay, and at the same time to allow full opportunity 
for hearing the case, is the following — that the proposed 
statute should enact that the parties shall be deemed to have 
agreed that the arbitrator's power of makinff an award shall 
expire if he neglect to proceed and hold a meeting wUhin a 
certain limited period from his appointment^ or from the last 
previous meeting. The section should also permit the courts or 

> Code de Procedure Civile, s. 1007. 
» Taylor v. Grieve, cited 5 Dow, 256. 
- • • 3 & 4 Will, ^ c. 42. 8. 39. * . i 
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a jvdge to revive the arbitrator's atOhmity when expired. A 
-proviso nught be inserted to preTent the time numiog in 
certain cases, as, for instance, during the examination of 
witnesses abroad under the powers subsequently proposed to 
be given. The arbitrator should no longer have any power 
of enlarging the time. 

K such a provision ever shall become law, the efifect we 
ealcukte will be, that meetings in references will be held at 
shorter intervals, and that, instead of a tendency to delay, 
there will be a tendency to proceed with and finish the case 
off-hand The arbitrator will no longer be dlowed to sleep 
over the matter, for he will be unwilling that his power 
should lapse, and the party who hopes to succeed will be 
sure to press him on for fear of a lapse occurring. Mere 
prudence will teach the arbitrator not to run the time too 
dose, for fear of being compelled, for the purpose of saving 
the statute, to hold a meeting at some time when it will be 
peculiarly inconvenient Formal meetings may no doubt in 
some cases be held with a view of evading the act, but this 
could not very easily be done except by consent of both 
parties ; and supposing it possible in some cases, the arbitrator 
would at the worst have no more power of delay than he has 
at present* The only evil that suggests itself as probable is 
that of the time lapsing accidentally ; this, however, could be 
cured by consent of parties, or by the power reserved to the 
court of reviving the authority of the arbitrator. Opinions 
probably will differ much as to the time to be fixed as 
the periodical limit. Some suggest one month : we, how? 
ever, are inclined to ^ve the greater klitude of three. This 
we think will be sufficient to break the tendency to delay 
without involving too violent a change in the common course 
of proceedings in arbitrations. We have already observed 
that nothing in the proposed statute should prevent the 
parties firom having the power of fixing in the submission 
any period, either long or short, that they might think proper* 

3. Most of the other clauses to which the parties should be 
deemed to have agreed would be in substance the terms of 
reference ordinarily in use in orders of Nisi Prius. Thus 
the parties should be deemed to consent that the death oia 
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party should not revoke the sttbmission, tmi'ttiat the arbitrator 
might proceed ex parte after notice. As UBual^ certain costs 
should be made to abide the event of the awards while other 
costs might be left to the discretion of the arbitrator. The 
arbitrator sliould also have power to state a case in the awards 
and to say what should be done by the parties respecting the 
matters referred. The parties should be deemed to agree to 
abide by and perform the award, not to bring any writ of error 
or any action or suit against each other or against the arbi-- 
trator respecting the matters referred, and to pay costs for 
wilfully preventing an award being made. 

4. We would also add to these consent clauses that the 
parties should be deemed to have agreed that the reference of 
a cause should be a stay of proceedings in it pending the 
reference — that where there shall be two arbitrators an umpire 
should be appointed by them, or, in case of their not agreeing, by 
the master — that a majority of the arbitrators, when more than 
two, should be competent to act — that after peremptory notice^ 
the arbitrator should be at liberty to make his award at once — > 
that lie should have power to enforce the production of any 
document or chattel in the control of the parties, and to enter 
on their lands for the purposes of the reference — that he should 
have authority to amend the record and proceedings, and to 
direct an entry of a verdict in indictments and informations 
referred as well as in actions, — to award judgment in an action 
whenever a verdict could not be awarded or entered — and where 
there were several arbitrators, that they migltt execute the award 
apart from each other. 

5. These consent clauses we would introduce in sections 
commencing, "And be it further enacted, that the parties 
shall be deemed to have agreed that," &c. The effect of this 
mode of enactuig would be that the terms of reference and 
the powers of the arbitrator, as far as these clauses are 
concerned, would be left as before the statute, dependent on 
the agreement of the parties. This we think would be 
better than enacting absolutely that the arbitrator shall have 
such and such powers, since an arbitrator, with positive 
statutable powers, would probably be found to stand, espe- 
cially with regard to third parties, on a very different footing 
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from one who •derived his autk>rit7 solely from the consent 
of individuals. Of course the act should expressly provide 
that the parties might, by their submission^ use other terms 
of reference, which, so far as th^y were inconsistent with the 
consent clauses of reference set out in the act, should over? 
ride and be substituted for them. We shall presently have 
to consider some provisions over which we would not allow 
the parties to have any power. 

6. And now let us pause for a moment and consider, 
what will have been effected, supposing a bill, containing 
such a system of consent clauses, when perfected by ex- 
perience, to have become the law of the land. The business 
of settling satisfactorily the terms of a reference, a matter 
at present beyond the power of unprofessional persons, which 
taxes the best energies and skill of attomies, and requires the 
greatest caution of counsel, will no longer be one of such 
anxious consideration. The statute will have relieved them 
from all care as to the terms of reference. Unless there be 
some great peculiarity in the case, the parties will have 
merely to agree on the matters to be referred, and the name 
of the arbitrator. Thenceforth, in agreements of reference, 
in orders of Nisi Prius, in rules of Court, in orders of 
Chancery, it will be sufficient to state that it is agreed or 
ordered by consent that the cause, suit, or other matters be 
referred to Mr. A. B. All the rest will be implied. The 
long series of powers and provisoes which usually follow, 
pr ought to follow, in these agreements, or ordera, may be 
omitted. Counsel, attornies, parties, and arbitrators will 
Jcnow, or will readily learn, what ought to be done in the 
prosecution of the reference, — there being only one rule, 
and that of universal application, and the best that can 
be adopted. 

II. The above-mentioned design of making, as it were, 
a. statutable agreement of reference suited to every case, 
though a leading object of our proposed Arbitration Act, 
should not, we think, be by any means the sole point to 
which the attention of the Legislature should be directed. 
We will endeavour to show that such an act might with 
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tdyantage be iHmed 80 as to embrace many other important 
particulars. 

The benefit of an alteration of the law as to these will be 
more shortly and conyeniently considered in connection with 
the specific suggestions for amendmentSi to which attention is 
aocon^ngly invited. 

1. Now we will venture^ in the first place» to propound 
that it would be desirable to have one general arbitration 
etatute^ applicable, as far as may be, to every ordinary refe* 
rence to arbitration. 

There ai'e, indeedi several acts of parliament providing for 
the settlement by arbitrators of particular questions, — as, for 
instance, of disputes between masters and workmen in trades 
and manufactures, or of questions of compensation for lands 
taken for public undertakings : with these acts we do not pro* 
pose to interfere. But there are two general enactments rer 
lating to arbitration to which we would call attention. The 
first of these was passed in the reign of William III. That 
statute, after reciting that references by rule of court had con* 
tributed much to the ease of the subject in determining contro* 
yersies, because parties were obliged to submit to the award 
under penalty of imprisonment for contempt of court, pro* 
ceeds to enact, that when persons insert in their submission 
to reference an agreement that the submission shall be made 
a rule of one of the superior courts, the submission in such 
cases may be made a rule of court ; and if any party neglect 
to obey the award, he shall be liable to the penalties of 
contemning a rule of court. It also provides for setting 
aside awards summarily, when obtained by corruption or 
undue means.^ The other enactment is the Act for the 
further amendment of the law passed in the time of King 
William I V.^ In three sections of this act provision is made 
to prevent parties, without leave of the court or a judge, 
from revoking the authority of the arbitrator, — for giving 
power to the court to enlarge the period for making the 

* 9& 10 Will 3. c 15. 

* 3 & 4 Will. 4. c. 42. ss. 39, 40, 4U re-enacted as to Ireland by the 3 & 4 Vict 
p. 105. » 63, 64, §5. 
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awards *— for enforcing the attendance of witnesses^ — and for 
empowering an arbitrator to administer an oath. 

The statute of William III. is limited in terms to the 
settlement of matters for which there is no other remedy 
than by personal action or suit in equity ; and it has been 
held that a reference by bonds of submission of an indict- 
ment for an assault with all other matters in dispute, is not 
within the statute.* The clauses in the act of William IV. 
urc, it seems, confined to references by agreement under the 
previous statute, and to references in an action at common 
law. Vice Chancellor Shadwell seems to think that the 
arbitration clauses of the statute of William lY. contemplate 
proceedings at common law ohly ; and he refused to make 
an order under s. 39., to compel the attendance of witnesses 
before an arbitrator to whom a suit in Chancery had been 
referred by order of Chancery.* 

It is also very questionable, whether, on a reference of an 
indictment at Nisi Prius, the statute of William IV. has any 
application, as such a reference is not a reference either by 
agreement under the statute of William III. or in an action* 
Thus it will be seen that the only two general statutes on 
the subject of arbitration are of partial application. 

To remedy this the more convenient course would be to 
repeal them altogether, and then to re-enact, with the necessary 
alterations^ such portions of them as it^hould be deemed ad-» 
visable to retain, extending their operation to all references 
within the statute. This would leave the proposed act the sole 
general statute relating to arbitration, and therefore properly 
entitled to be called ** The Arbitration Act." 

2. The Act itself should specify to what submissions it 
should apply. Without attempting an exact definition, we 
should propose that it should embrace all references of an 
action by Judge's Order, or Order of Nisi Prius, or Rule of 
Court, all references of a suit by Order of Chancery, and all 
submissions to be made Rules of Court by virtue of the Act* 
Probably it should be extended to Orders of Reference of the 
Courts of the Counties Palatine of Durham and Lancaster, 

» Watson r. M^CuUum, 8 T. R. 520. • HaU r. Ellis, 9 Sim. 53a 



The Law of Arhifration. 237 

We entertain doubts whether the machinery of the Superior 
Courts could be brought to bear beneficially on references from 
the County Courts, or from the Court of the Stanneries, or 
from Borough Courts of Keeord. To some classes of submis- 
sions, parts only of the act might be made applicable. For 
instance, any new provisions for the procuring evidence, or the 
examination of witnesses, or the remitting awards to the arbi<* 
trators, might be beneficially extended to the case of arbitrators ^ 
under the Lands, Railways, and Companies Clauses Consolida-* 
tion Acts without at all affecting the scope of those statutes. 

3. The provision of the Act of William III. for making an 
i^reement of reference a rule of court should of course be 
re-enacted, but not, we think, without alterations. That 
statute only applies where there is an express clause in the 
agreement of reference stating the consent of the parties that 
it should be made a rule of court. When such a consent is 
not contained, any party to the reference is at liberty to 
revoke the authority of the arbitrator at any time before the 
award is made. The arbitrator cannot lawfully administer 
an oath to the witnesses ; the attendance of the latter cannot 
be compelled; and the summary modes of enforcing the 
award have no application. Now it seldom happens that 
persons when they enter on a reference are desirous of being 
so circumstanced. Their object is to have a searching inquiry 
and a final settlement of the matters ia dispute. But it often 
occurs that the consent clause is left out of the agreement of 
reference by accident ; and then, whichever party feels the 
case going against him is almost always sure to take advan- 
tage of the omission to defeat, as far as he can, the original 
purpose of the arbitration* 

Now in order to provide for making agreements of refer-^ 
ence rules of court, and also to prevent the inconveniences 
hitherto found to arise from the accidental omission of the 
consent clause. We would propose that the new clause should 
in substance enact, that unless the contrary were expressed in 
the agreement of reference, the parties should be deemed to have 
agreed that the submission might be made a rule of court, and 
that when the submission contained no clause, or failed to specify 
the courtf the party who was the first to move to make it a rule 
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of courts might select which of the Superior Courts he should 
choose fw that purpose. 

4. The bill recently introduoed into Parliament by Mr. 
Bainesj oonoeming Courts of Quarter Sessions^ embodies 
another alteration which we were prepared to submit for ooii"> 
sideration as part of a general Arbitration Act, — namely ^ the 
extending to Courts of Quarter Sessions the power of maJdng 
Orders of Reference which are afterwards to be made rules of 
the Court of QueerCs Bench. 

A provision of this nature is recommended by the follow* 
ing considerations. Questions of great nicety and complicated 
accounts, — as for instance, respecting the rating of railways, or 
appeals under local Acts of Parliament, — often come before a 
Court of Quarter Sessions. It is frequently felt that an 
arbitrator is more fitted to decide on these accounts than a 
bench of magistrates. It is perceived that one award can 
conveniently consolidate many appeals and raise questions aa 
to the merits of all for the opinion of the Court of Queen's 
Bench. But at present a Court of Quarter Sessions can do 
no nK)re than adjourn a case from time to time for some one 
to make a report to them upon it.^ Their referee has none of 
the powers of an arbitrator under a refetenoe by Rule of 
Court ; there are no means of enforcmg attendance before 
him, or the production of documents ; he cannot administer 
an oath to the witnesses ; all must be purely voluntary. 

Our present design will not permit us to^criticbe the terms 
of the arbitration sections of Mr. Baines' bill ; but we cannot 
help calling attention to sect. 12. of his bill, which enables 
parties, after a notice of appeal shall have been given^ to ente^ 
into a private agreement of reference rejspecting the subject^ 
matter of the appeal. Our inclination would be to strike 
out this clause altogether. It admits, we think, of seriouS 
doubt whether parish officers and parties interested should 
have the power of affecting the rights and interests of th« 
parishioners and other parties in so extensive a manner^ 
except under the control of the Court of Sessions. It dannot^ 
surely, be expedient that two farmers, churchwardens of 
parishes disputing respecting the burden of maintaining a 
pauper fanuly, shoiiild have tho power of referring the deci*' 
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aioii to a third, farmers and that his award, made probably 
without proper means of investigation, shotdd have Uie effect 
of a judgment of the Court of Sessions, quashing or con«- 
finning the order of justices. It cannot practically be satis* 
factory to allow any private individual, without the express 
sanction of the Court of Quarter Sessions given with a full 
knowledge of the circumstances, the power of sitting in 
judgment on the acts of justices and others, in the perform* 
anoe of their public duties and adjudging on public rights* 
Giving the Court of Sessions power on application to order 
a reference, if the case seems to them proper for such a mode 
ef decision, will, we suggest, meet all existing evils. 

We would also add, that in matters of public interest it is 
liot every one that is qualified to be an arbitrator ; and that as 
the Legislature has prescribed that in cases of differences 
between counties and boroughs respecting the expenses of 
prisoners in gaols, the arbitrator to decide them shall be a 
barrister ; so it would be expedient to enact that in cases re- 
ferred by the Sessions the arbitrator or one of the arbitrators' 
should be a barrister or justice of the peace* 

5. A like power of making orders of reference which are 
ultimately to be made Rules of the Court of Queen^s Bench^ 
might, we suggest, be satisfactorily given to Courts in which 
indictments or criminal informations for certain misdemeanors 
of a private character^ or informations for penalties, are pending. 

For it is often desirable that an indictment or information 
of a private nature, as for an assault or a libel, should be* 
E^tled by arbitration. When, for instance, a charge is 
made that a certain business is a public nuisance, or that a 
high road is out of repair, a mere decision of guilty or not 
guilty often cannot dispose fully of the equities of the case. 
The mode of carrying on the business — a nuisance in law-^ 
Hiay be so altered as to prevent private or public inconvenience* 
An arbitrator alone who has power to say what shall bedone, 
can authoritatively and skilfully prescribe the necessary steps 
to preserve the public from injury without ruin to the in- 
dividual. Another reason for alteration arises from the 
present cwidition of the law, on the subject of referring indict- 
ments. . . If an indictment has been found, it M doubtful how 
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fajl^it can be validly referred by agreement ont of Court ^ ; 
it has been decided that such agreement of reference cannot 
be made a rule of Court. ^ To effect the submission safely, 
it must be removed into the Court of Queen's Bench ; in 
which case it may be refeiTcd either by rule of Court, or, as 
is very common, by order of Nisi Prius when it has been sent 
down for trial. Even then, however, it seems doubtful, as 
we have before seen, whether any of the salutary provisions 
of the statute of William IV. apply so as to prevent a revoca- 
tion, to allow of an enlargement of the time, or to make 
compulsory the attendance of witnesses. 

Informations stand very much on the same footing as in- 
dictments ; and if the consent of the Attorney-General be 
made requisite to the reference, as is the case with regard 
to informations in Chancery, every reasonable guard against 
any abuse of the new provisions would, it is trusted, be 
obtained. 

6. In deeds of partnership and other instruments made 
between private individuals, there are often inserted clauses, 
such as Mr. Cobden says ought to be inserted in all treaties 
between nations, providing, that if any disputes arise, they shall 
be settled by arbitrators appointed by both parties. Certain 
questions, in the case both of individuals and of nations, may 
undoubtedly with great propriety be submitted to arbitra- 
tion. But whatever success may be expected in inducing 
hostile communities to have recourse to arbitration instead of 
war. It must be confessed, that in private life the parties have 
often exhibited great reluctance in applying to the tribunal 
provided by themselves, and considerable difficulty has been 
felt in enforcing these arbitration clauses. The law has in 
some instances exhibited a sort of jealousy of any inter- 
ference with her prerogative of deciding disputes. She has 
said that she will not allow herself to be ousted of her juris- 
diction by any agreement of the parties, and Chancery has 
refused a discovery on the plea that it is beneath her dignity 
to be ancillary to the domestic forum of an arbitrator. But 
when a party has chosen to enter Into an agreement to refer, 

* R. V, nant K;'don Awards, $4. * Watson f>. M'CuUutn, S T. R,520« 



The Law of Arbitration. 241 

we think that in all proper cases the other party has a per« 
feet right to compel him to perform it. 

This power we would give by Inserting a section which should 
finable the Courts^ if tluy should please^ to stay all proceedings 
respecting matters on which the arbitrators might be called upon 
to decide, and slwuld give to either party a power of forcing 
on the reference by appointing the arbitrator selected by himself 
to act as sole arbitrator, if the other party, on proper notice, 
refused to nominate an arbitrator on his part. 

7. Some new powers as to the reception of evidence might, 
it is apprehended, be vested in the arbitrator with advantage. 
It is submitted that it would be advisable to insert a section 
empowering an arbitrator to receive evidence either viv& voce 
or by affidavit, or upon interrogatories, as he might think fit, 
unless the submission expressly restrained his freedom. Affi* 
davits, however, ought not to be forced upon him : it might 
therefore be enacted that he should in the first instance certify 
his willingness to receive tliem, and then that the Courts, com^ 
missionersfor taking affidavits, and justices at home, and consuls 
abroad, should be empowered to take the affidavits ; these the 
arbitrator should be at liberty to receive or reject, and to act 
upon or not, at his discretion. 

The grounds of tliis proposed enactment are the following : 
■^In different classes of cases different modes of taking 
evidence will probably be deemed most suitable. Generally, 
of course, preference will be given to viva voce examinations 
as a means of eliciting truth. But in Chancery cases it may 
often be thought expedient to admit evidence taken on inter- 
rogatories. At present, if the submission directs the wit- 
nesses to be examined on oath, an arbitrator on a reference 
at common law is not justified in receiving evidence by 
affidavits. * But many cases may arise in which an affidavit 
would answer all the ends of justice. Suppose the admission 
in evidence of a document is objected to merely for want of 
the attesting witness being called, there being no imputation 
of any irregularity in the execution, why should not the 
arbitrator be at liberty to say that on an affidavit of the due 

1 Banks t. Banks, 1 Gal«, iO. 
VOL. X. R 
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executi6n he WDUld admit the document^ and thus save the' 
necessity of bringing the witness perhaps from Cornwall or 
Korthumberland to prove a fact really not in dispute? In 
Kke manner the formal proof of many other matters might,' 
it is suggested, be thus satisfactorily obtained at far less cost 
and trouble than at present. It might surely be left with 
iaafety to the discretion of the arbitrator to decide what 
parts of the case he would allow to be proved by affidavits! 
and what weight he would attadi to them. The danger of a 
fiuluire of justice, if such a practice were allowed before a 
jury, might, it is true, in some cases be great, because at Nisi' 
Prius the caae must be decided at once off hand on the evi« 
dence produced ; but on a reference, time is allowed for con-* 
sideration, parties will have the opportunity of sifting the 
statements in an affidavit, and if a case be made out even for 
drosd^xamination, the arbitrator, pursuant to the proposed 
enactment, might say, " I will not rely on this affidavit ; I 
BhaSl reject it ; you must call the witness." In many cases 
the receiving the affidavit would but be shifting the burden 
of calling a particular witness from one party to the other: 
thus the arbitrator might state: '' Though I shall receive 
this affidavit tendered on the part of the plaintiff, you the 
defendant can bring up the deponent as your witness to prove 
your case if you think fit" 

• 8. Another point deserving attention is, whether some 
provision ought not to be made for taking the evidence of 
j^rsons residing out of the country. We think it would be 
beneficial to give facilities for that purpose. We would 
therefore propose to enact that it should be lawful for the 
dourt which has cognizance over the submission^ on receivings 
the certificate of the arbitrator that the evidetice of certain 
persons abroad was necessary for the ends of justice^ to order 
an examiner abroad to take their examination and return it to 
the arbitrator. 

This would be a new provision in the case of arbitrations. 
But it would be in reality merely an extension of the power 
which at present exists in the case of an action or suit of 
issuing a commission for the examination of witnesses. If 
disputes have arisen between a firm in London and their 
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eorreBponcIeiits in Jatnaicn, India, or BuBsia, and' an action 
or suit is commenced in the courts of Westminster, the wit- 
nesses resident abroad may be examined on a commission ; 
bat if, from the complication of the accounts and the con-< 
flieting nature of the ckims, the matter be referred to an 
arbitrator as most fitted to do complete justice, there are^ 
according to the present state of the law, no means of making 
the evidence of the foreign residents legally arailable before 
an arbitrator who remains in England* There does not, it 
is suggested, exist any good reason why the same facility 
which exists in actions and suits as to witnesses abroad^ 
should not be extended to arbitrations. With regard to 
"^tnesses resident in England, it does not seem necessary 
to giye any power to appoint examiners. The Courts, indeed, 
require a power of taking the evidence of persons who can* 
not attend, even though dwelling in England, for the court 
cannot wait on them : but an arbitrator cannot reasonably 
comjplain if in the rare instances where the evidence of a 
bedridden or infirm witness in England is required, and an 
affidavit will not be sufficient, he should be forced to go to 
the dwelling place of the witness, to take down his testimony' 
in person. 

9. gome other points in which legislative interference 
might be beneficial will be briefly noticed. For instance, it 
would, we think, be expedient to insert an enactment to 
relieve the arbitrator from awarding on specific issues in the 
action referred, unless particularly required. Such a clause 
would but follow a suggestion often thrown out from the 
Bench : it has, moreover, frequently been embodied in orders 
of reference. 

10. Greater effect might, we think, with propriety be 
given to awards in some particular cases. Thus, following 
the analogy of the statue 1 & 2 Vict. o. 110. s. 18., which 
gives to rules of court for payment of money the effect of 
judgments, we would recommend that the act should pro- 
vide that a rule of court to deliver possession of lands pursuant 
to an award should have the effect of a judgment in efectment.- 
This would enable the party to obtain immediate possession^ 
At present aaactioti of .ejectment to recover possession may 

R 2 
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be neoessaiy^ if the party, agidnst whom the arbitrator de^ 
eides, choose rather to go to prison than deliver possesmon 
of the lands in dispute. Some have recommendei that aa 
award, deciding the title to land, should by statute be made 
to have the effect of a conveyance, as an award often has 
under aninclosure Act; but it is apprehended that there 
would be great difficulties in carrying the recommendatioi^ 
satisfactorily into general practice. 

11. It is a question deserving connderadon, whether by 
means of arbitrations some facilities might not be afforded ta 
the settling of claims regarding the estates of deceased per- 
sons, and some relief given to executors and administrators in 
the discharge of their responsible duties. As the law now 
i^tands, executors have to get in all the estate of the deceased 
with due diligence, and to pay the debts in a certain order^ 
according to the nature of the securities of the particular 
creditors. An executor is hardly ever safe from personal 
responsibility, if he enter into any compromise mth a creditor 
or a debtor of the deceased. For even should there be a clause 
in the will, specially enabling him to refer or compromise 
daims, such clause could not protect him against creditors, sup« 
posing it to relieve him as regards legatees. Administrators;^ 
too, in the present state of the law, have obviously no proteo* 
tion. Hence a personal representative runs the risk in general 
of having to make good out of his own pocket any deficiency 
occasioned by what a jury may deem an unwise compromise* 
Yet if a creditor bring an action against the executor or 
administrator, to recover any claim for debt or damages 
against the deceased, and the creditor obtain a verdict, or the 
defendant choose to confess the action, or allow judgment to 
go by default, the judgment entered up for the amount 
recovered may be pleaded or given in evidence as settling the 
amount of the debt, and covering so much of the assets, sa 
as to defeat any other creditor's inferior claim, and the cor* 
rectness of such ji^dgment as to amount cannot be impeached^ 
merely because another jury should entertain a different 
opinion as to the extent of the claim on either side ; but it 
would seem that there must be something almost amounting 
to fraud or CQllupion, to justify reopening tho ac^unts ap-? 
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parently settled by such judgment. The decision of a com- 
petent arbitratorj which in many cases is held equivalent to 
a judgment^ might, it is suggested, without violating any 
principle of justice, be held equivalent to a judgment in th^ 
i^se of a personal representative. It often happens that a 
person may have a claim against a testator, or a testator 
against another party, or there may be cross claims ; and the 
amount of such claims may not be readily ascertainable, but 
jnay depend upon questions on which an arbitrator can decide 
with peculiar propriety, and the executor, and the party to 
save the necessity of proceedings in law or equity may be 
willing to submit the claims to arbitration ; and yet the exe- 
cutor may be deterred from doing so, from the certainty that 
as regards third parties the award would settle nothing ; that 
the amount awarded would not, even pHmd faciei be taken 
to be the true amount, and that he would personally be 
liable to make up any supposed deficiency in his accounts. 

Thinking these considerations justify an attempt to give 
greater effect to awards for the relief of personal representatives, 
w:e venture to propose the insertion of an enactment, that an 
.award ascertaining the amount of any such claimy or the 
balance of any such claims^ should, in any question as to t/ie 
■amount or distribution of assets, have the same effect as a Judy- 
ment or decree; and when against the executor , as a judgment 
or decree for the payment of the amount of a debt by simple 
contract out of the assets of the deceased. It is probable, if 
«ucb a clause became law, an arbitrator would set off against 
each other claims not strictly grounds of legal set-off. As, 
for instance, claims for unliquidated damages against a. debt, 
^r an equitable claim against a legal liability; but such a 
tx)urse could not be objected to as inequitable by third 
parties. 

Again ; at law an executor may, by the course of his defence 
io an action, incur a personal liability for the debt and costs, 
or for the costs only. Now if he admits that he is executor, 
-and in possession of assets, his course of defence before the 
arbitrator can hardly be such as to render an award which has 
the effect of a judgment de bonis testatoris an insufficient 
decision for the i)lalmant. Since having admitted assets, if 
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the teatatorV gooda be insufficient, his own must make good 
the amount awarded. With respecti theref(»e» to eosts, the 
clause might go on to enact, that the arbitrator sheuld haue 
power, unless expressly restricted by the submissioriy to award 
whether the costs, if any, which the executor should pay, were to 
be paid out of the assets or out of his own goods. 

Thus it is hoped an easy and satisfactory method might be 
obtained of ascertaining and settling all separate money claims 
'Concerning the deceased's estate, whether in law or equity, 
at the same time that the executor would have this great 
advantage, that the award, so far as he was personally 
concerned, could not be impeached, except for the same 
reasons that a judgment in law, or a decree in equity, could 
be invalidated by third parties. 

12. With respect to setting aside awards, it would be expedient 
that the principles should be the same in '^ all the courts, and 
that the practice should be made as uniform as possible.^' This 
rit would not be difficult to effect. . The most valuable term 
for preventing technical objections to awards introduced into 
modem orders of reference is that which gives the court power 
to remit the award bach to tlie arbitrator. The act should 
embody such a provision in a specific clause, but we think, 
without,, as heretofore, making that power dependent on the 
consent of the parties; for no principle of natural justice seems 
to require their consent, or renders it unjust to leave in the 
hands of the court the sole discretion as to whether the award 
ought to be wholly set aside or sent back to be amended by 
the arbitrator. 

13. In the foregoing pages we have endeavoured to sketch 
the outline of a general Abbitbation Act. Our limits 
will not allow us to develop the details. Recapitulating the 
whole, its proposed effect may be stated shortly thus — a^ 
the general statute law of arbitration would be consolidated 
into one act — many new Courts would have the powers of 
making orders of reference — all arbitrations would be placed 
on nearly the same footing — one general set of terms of re- 
•ference would be established applicable to all cases, without 
any trouble to the parties — new powers for obtaining evidence 
from persons at hon^e and abroad, would be vested in. the.a]> 
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bitrators and the Courts — new facilities would be afforded 
for settling claims concerning the estates of deceased persons 
or the possession of lands — and greater eflScacy and security 
would be given to awards. 

14. We fear that we have exhausted our reader's patience 
upon this rather dry subject* But we plead in our excuse 
that there is a peculiar fitness in discussing it at large at the 
present time. For it is to be observed that many of the most 
important Acts of Parliament passed within the last few 
years contain each a series of arbitration clauses^ differing in 
some respects from each other ; and if we may judge from 
the Bills introduced into Parliament^ and the tendency of 
modem legislation^ every great and comprehensive statute 
affecting property is likely to have its own separate provisions 
for arbitration. This, thereforcj is the time to consider 
whether this separate system should be continued. Enough 
has already been seeq of the working of these arbitration 
clauses, to show how imperfect they are in many cases ; but 
time has not yet been allowed for finy evil practice to become 
inveterate. Now, if there was one General Arbitration Act, 
such as we have suggested, the new statutes would be framed 
with regard to it ; their special provisions concerning arbi- 
tration would be very much simplified, and references under 
them being held on the terms of the Arbitration Act would 
have all those advantages likely to arise from a well drawn 
submission and from uniformity of practice, which we have 
previously put forward as the principal reason for passing 
such an act. 



%A 



24ft Prcnderg<u(s Law of the Army* 



ART. IL— PRENDERGAST'S LAW OF THE ARMY. 

The Law relating to Officers in the Army. By Habris Pren-» 
PESGAST, of Lincoln's-Inn, Esq., Barrister-at-Law. Parker, 
Furnivall, and Parker, Whitehall. 

Mr. Harris Prendergast has here presented us with a 
useful book, on a new subject, and in a new manner. We 
have elsewhere, in this Volume, stated our views as to the 
necessity of some alteration as to the mode of publication of 
our legal literature. The folios and quartos of our ancestors 
have been displaced by the octavos of the present day ; and 
here we have a smart duodecimo, in which the law on the 
subject to which it relates is collected in a very attractive 
form. We would willingly see more books such as this, in 
which the information is presented in a shape perfectly in- 
telligible, not only to the legal advisers of the class to which 
it relates, but to the class itself. Every oflScer of the army 
will do wisely if he forthwith possess himself of this little 
volume ; and, by a diligent perusal of it, he may save himself 
from some most serious scrapes, as we conceive there are 
many occasions in which he will stand in need of good legal 
advice in some of his most ordinary duties. Let us give a 
few illustrations of this. 

As to attending a general meeting of oflSccrs : — 

" A regimental officer, who holds a detached military command 
at a distance from his own regiment, will not, by the disbanding of 
the regiment and his own reduction to half-pay, become ipso facto 
disqualified for the retention of such command, or liable to be 
superseded therein by the officer next in seniority, as on the occa- 
sion of a death or other acknowledged vacancy. His army rank 
is, in the estimation of the law, and according to military usage, a 
continuing rank ; and he is still a military man, entitled, as before, 
to compel obedience to his own orders at the post intrusted 
to him. 

" This was exemplified in the case of Bradley v. Arthur, 
before the Court of King's Bench in 1824. Major Arthur, of the 
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?th West India regiment, was appointed, in 1814, bj the Buke of 
Manchester, then Governor of Jamaica, to be His Majesty's Super- 
intendent of the British Settlement of Honduras. At the same 
time Major A. received from General Fuller, Commander-in-Chief 
of Jamaica and its dependencies (of which Honduras was one), a 
commission in the following terms : — ' I do hereby constitute and 
appoint you^ the said George Arthur, to command such of His 
Majesty's subjects as are now armed, or may hereafter arm, for the 
defence of the settlers of the Bay of Honduras. You are, there* 
fore, as commandant, to take upon you the care and charge 
accordingly.' 

" In 1817, Major A. was appointed Lieutenant-Colonel of the 
York Chasseurs, which regiment was disbanded in 1819; of this 
fact he had notice on or before the 24th August, in that year. He 
continued thenceforward to act as commandant of Honduras. lit 
May, 1820, Lieutenant- Colon el Bradley, on full pay of the 2nd 
"West India regiment, was at Honduras ; and thinking that Lieu<- 
tenant-Colonel Arthur, by the disbanding of the York Chasseurs, 
was become incapable of further exercising mjlitary command, 
and that the command had in consequence devolved upon himself, 
as the officer next in rank, refused to obey an order issued by 
Lieutenant-Colonel A. for assembling all the officers in Honduras 
at Government House, and issued a counter-order, for the officers 
to assemble at Lieutenant-Colonel Bradley's own quarters at the 
same hour. Lieutenant-Colonel Bradley having absented himself 
from the meeting at Government House, Lieutenant-Colonel Arthur 
thereupon caused him to be arrested for disobedience, and for pre- 
suming, without authority, to take the command of the troops and 
issue garrison orders. 

" These proceedings having been reported to General Walker, 
then Commander-in chief at Jamaica, were by him communicatee! 
to the home authorities, and Lieutenant-Colonel Bradley was dis^ 
missed the service. Lieutenant-Colonel Arthur returned to Eng* 
land in 1822, and shortly afterwards an action for illegal arrest 
and imprisonment was brought against him by Lieutenant-Colonel 
Bradley, for the purpose of trying the question, whether or not he 
was entitled to assume the chief military command at Honduras on 
the disbanding of Lieutenant-Colonel Arthur's regiment, or, in 
other words, whether or not Lieutenant-Colonel A. was the supe-^ 
rior officer at the time of his arresting Lieutenant-CoU nel Bradley^ 
But upon this point the Court of King's Bench gave judgment in 
favour of Colonel Arthur. Lord Chief Justice Abbott :-r* It 
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does not appear to be questioned that at the time when tiie defend* 
ant received his appointments, whatever their nature might be, 
from the Duke of Manchester and General Fuller, he was a person 
capable of receiving an appointment to a militarj command. In* 
deed that could not be disputed, because he was then an officer 
holding a command in His Majesty's armj on full pay. If, then, 
be was capable of receiving military command at that time, the 
next point is, was any military command given him ? He was 
appointed by the Duke of Manchester to be superintendent, which 
ia considered a civil appointment; at the same time General 
Fuller, who then had the command of the troops on that statloOi 
gave him that appointment upon which so much observation has 
]i>een made. By that he was to take upon him the command of all 
persons armed, or to be armed, for the defence of the settlers. We 
must consider that it was intended to give him the supreme mili- 
tary command, as connected with the civil superiority conferred 
upon him by the Duke of Manchester. There being, then, nothing 
in any Act of Parliament, or in the Articles of War, to show that 
a person well appointed in the first instance shall lose his authority 
fiS soon as it may happen that the regiment in which he held a 
commission is disbanded, I think that the authority must be con- 
aidered to have continuance until the Crown thinks proper to put 
an end to it. The defendant's authority at Honduras had no con* 
nection with his situation in the regiment. No part of the regi^ 
ment was stationed at Honduras ; and if we were to hold that the 
disbanding of the regiment put an end to his authority, it must put 
an end to it immediately, and then the greatest mischief would 
arise ; it would^ for some time at least, remain uncertain who was 
to take the command ; and if he continued in command, as he 
would do, until the notification of the fact of disbanding, every act 
he might do in the interval would be void. The mischief and in» 
convenience of that would be so great that, unless we are informed 
hj some fixed proposition of law that, having authoriQr to hold 
such an appointment^ his authority ceased upon the disbanding of 
the regiments the argument must fail It appears to me^ there- 
fore, that having been well appointed in the first instance, his 
authority continued, notwithstanding the disbanding of the regi* 
ment, until it was the pleasure of his Majesty to put an end to that 
authority, by appointing some other person, or withdrawing this 
officer. Nothing of that kind was done.' 

" It appears, also, ifrom the forgoing case, that the usage of the 
*rmy in matters of rank and command is recognized as a teat by 
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the Bopenor courts of Westminster ; and that, in order to ascer- 
tain isdi iMiage» the evidence of distinguished and experienced 
isffic^rs, and particiUarly of those who have filled high posts in the 
military departments of Grovemment, is receivable^ and entitled 
to very high consideration." (Pp. 40--43.) 

As to arranging the resignation of a superior officer with a 
view to succeeding him : — 

'* Occasionally, however, the resignation of a superior officer is 
brought about by an arrangement, under which his successor is to 
allow him still to enjoy a proportion of the salary or emoluments 
of the rank or station from which he retires. But unless the con- 
sent be first obtained of the heads of the department to which the 
patronage of the office belongs, such a transaction is^ if possible, 
more illegal, even at common law, than a simple payment of 
money, or an annuity to procure a resignation. For the reason of 
giving a salary is, that it is supposed to be necessary for enabling the 
holder of an office duly to execute the duties ; and where the policy 
of the law in this respect is violated by private agreement, unaccom<f 
panied by superior sanction, the arrangement is deemed a fraud 
upon the public, and cannot be sustained in any court of justice. 

^' In the Excise Case already cited, Lord-Chancellor Talbot 
pronounced against this practice a solemn opinion in the following 
terms: ' The taking away from the officer what the Commis* 
sioners of the Treasury think to be but a reasonable reward for 
his care and trouble,, and an encouragement to his fidelity, must 
needs be of the most pernicious consequence, and induce him to 
make it up by some unlawful means, such as corruption and ex- 
tortion.' 

^ In 1790 the subject was much considered by the Court of Com*: 
mon Pleas in the case of Parsons v, Thompson, where an officer 
in jthe royal dockyard at Chatham agreed to give another officer 
Ihere a certain share of the profit of the office» if the latter would 
allow himself to be superannuated, and retire on the usual pension 
lo make way for the former ; and it was decided that such an 
agreement having been made without the knowledge of the Navy 
Board, to whom the appointment belonged, could not be the foun^ 
dation of an action, because it was contrary to public policy. The 
<:a8e was assimilated by the court to commissions in the army ; 
and the practice respecting the sale of them was adverted to, as 
resting on the consent of those who have the power of granting 
|;hem. Lord. Loughborough^ C. J.: ^ Every action on promises 
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must rest on a fair and valuable consideration, which it is for tlie 
plaintiff to make out. What is the consideration stated here ? — 
that the plaintiff represents himself as unfit for future (service, and 
entitled to a pension for the past. This he did at the request of 
the defendant, on the promise from him of a certain allowance. 
Now the representation was either true or false, K true, there 
was no ground for any bargain with the defendant ; the plaintiff 
did nothing for | the defendant; all he did was for his own ease 
and advantage. If false, the public is deceived, the pension mis- 
applied, and the service injured. It is not stated that the plaintiff 
procured the appointment for the defendant (which would clearly 
have been brokage of office and bad), but that he made way for 
the appointment. But from thence no valuable consideration can 
arise. Had the transaction passed with the knowledge of the 
Admiralty, judging of the case, and applying at their discretion 
the allowance they are bound to make, possibly it might have 
stood fair with the public. I say possibly only ; to be sure the 
ground of deceit on the public would be done away. But this 
case rests on a private unauthenticated agreement between the 
officers themselves, which cannot admit of any consideration suf- 
ficient to maintain an action. This agreement resting on private 
contract and honour may, perhaps, be fit to be executed by the 
parties, and can only be enforced by considerations which apply 
to their feelings, and is not the subject of an action. The law 
encourages no man to be unfaithful to his promise; but legal 
obligations are, from their nature, more circumscribed than moral 
duties.' 

<' These principles were adopted by the Court of Chancery in 
another case, of which the leading facts were as follows : — Edward 
Hartwell was appointed in 1 776, by the then Postmasters-General, 
Lord Le Despenser and the Right Honourable H. F. Thynne^ to 
the command of the DartmotUhy a king's packet, running between 
Holyhead and Dublin, in succession to his father, Joseph Hartwell, 
the former commander, and on the recommendation of friends, 
with whom Edward Hartwell had stipulated, that, if they obtained 
for him the appointment, he would make a suitable allowance 
towards the support of his mother and sisters. He accordingly 
gave a bond, securing an annuity for that purpose. His appoini- 
anent, however, was made by the Postmasters-General uncondi- 
tionally, and without any reference to the arrangement above 
stated ; they being, in fact, totally uninformed respecting it« 

^* The annuity was in arrear at the death of Edward. Hartwell; 
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and a suit in Chancery was instituted against liis ezcfcutors to 
recover the amount. The Master of the Rolls, Sir Richard Pepper 
Arden, (afterwards Lord Alvanlej,) heard the cause, and after 
adverting to Parsons v. Thompson^ where the agreement was with* 
out the knowledge of the Navy Board, his Honour proceeded 
thus.:— 'I have, therefore, no scruple in sajing, that if such a 
contract is made for a sum of monej in consideration of the 
appointment to such a command as this, between individuals, and 
it is not completely with the knowledge of the Postmaster-General, 
it is void*' His Honour also intimated his opinion, that the trans- 
action could not stand, even if proved to be concluded with the 
approbation of the Postmaster-General* 

" Lord-Chancellor Thurlow, in the year 1781, proceeded on the 
same principle, in a case where Lord Rochford, Groom of the 
Stole to King George III., had, by virtue of his own office in the 
Hang's household, recommended another person to a place in the 
household, in consideration of an annuity to be granted by the new 
placeman to a third person. Lord Thurlow held the contract to 
be illegal; and restrained, by an injunction, an action which he 
had brought to recover some arrears of the annuity. 

^ But the common law of the land, upon which the foregoing 
decisions rested, has been partially modified by the stat. 49 Geo. IH. 
C. 126. s. 10., which authorises the grant of an annuity to be re- 
served out of the fees or emoluments of an office to the former 
holder, provided the amount, and the circumstances and reasons 
under which the arrangement is permitted^ be stated in the instru-^ 
ment appointing the successoty by whom the annuity is to be paid» 
It will be observed, however, that the language of the act is con* 
fined to the former holder of the office, and does not authorise a 
grant to his wife or children, or to a stranger. The silence, there- 
fore, of the statute with respect to all persons, except the former 
holder of the office, supports to some extent the conclusion, that 
every other transaction of the nature under consideration is legally 
void and unsustainable. And it will be further noticed, that the 
bargains legalised by the statute are such only as are effected witk 
the direct cognizance of the boards or other party having the right 
of patronage or promotion, who is also to state the whole matter 
in the instrument or commission, under which the new officer 
receives his appointment. 

*^ In a modern case^ where the bargain involved the purchase of 
the command of a ship in the maritime service of the East India 
Company, and the resignation of the present commander, under a 
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«6ci*et Btipiilation for his contintiing to enjoj a portion of thu 
eroolumenta of tlie appointment, the Lord Chief Justice Abbott 
made the following observations bearing upon the subject under 
consideration: — 'Had the East India Company known that th^ 
^fibct of appointing [Captain ] would not be to give him 

the emoluments of the office,. but to divide them between him and 
others, it is probable that the Company might have eitercised their 
right of patronage in a different manner. Such a secret agreement 
would, therefore, be a fraud upon the Company/ 

"Applying the foregoing rules and principles, therefore, to 
inilitary commissions in the Company's service, where the purchase 
of such commissions is unknown to, and unauthorised by, the law, 
the Lord Chief Justice Abbott's judgment, in the last cited case, 
is a direct authority for the proposition, that all pecuniary dealing^ 
between officers in that service, for promotion of succession by 
means of the resignation of their superiors, are offences against 
the statutes of King Edward VI. and King George III., unless 
fiiuch bargains be in each individual instance accompanied by an 
official signification of the consent and approbation of the Company. 
For the Company are entitled to a free, impartial, and disinterested 
course of succession and promotion among their officers; and 
practices of this nature, if suffered to exist in one corps, operate 
prejudicially to other corps in which such practices are not known« 
Under any circumstances, and howevet general the practice may 
be, the Company are by such secret proceedings deprived of the 
power of regulating the promotion of their officers, in the mannef 
or according to the terms upon which they enter the service ; and 
this encroachment upon the Company's rights constitutes an offence 
against the Government of which the Company is a part. 

"As to those corps, therefore, in the Royal army in which 
promotion takes place only by succession, the result is, that where 
an officer for a pecuniary consideration makes way^ by his retire- 
ment, for the admission or promotion of another, the transaction 
is illegal and void ; and it makes no difference whether the money 
paid is in the form of a gross sum or an annuity, or whether the 
payment is effected out of private funds, ot secured by a charge 
upon the future emoluments receivable by the officer who gets the 
benefit of the vacancy. 

" The like law must obviously apply, in equal degree and in 
every particular, to the East India Company's military service, 
where succession by seniority is the rule of promotion. It is, 
therefore, perfectly clear, that all those transactions, which ftr« 
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tinderBtood io be of friequent occurrence in the yarious corps of 
that service, for inducing the retirement of senior officers bj 
pecuniary considerations, are utterly illegal and void in themselveSy 
and expose all parties, without exception, who are concerned in 
such transactions, to a prosecution for misdemeanour before the 
Supreme Courts in India, or the Court of Queen's Bench at 
Westminster, as circumstances may require." (Pp. 58 — 63.) 

These extracts will show that the perusal of this volume may 
be of great advantage to ofBcers and others connected with the 
army, and may save both their pockets and their reputations. 
They may learn the principal subjects treated of by the fol- 
lowing mention of the titles of the chapters: 1. The Legal 
Constitution of the Army. 2. Admission to the Service*. 
3. Home and Foreign Enlistment. 4. Sank. 5. Sale and 
Pnrchase of Commissions* 6. Pay, Half-pay, and Pensions.' 
7. Prize and Booty. 8. Liabilities for Private Injuries. 
9. Criminal Liabilities. 10. Liability on Contracts. 11. Pri* 
vileges and Disabilities. 12. Discharge from the Service. 
On all which subjects Mr. Prendergast has not only diligently 
extracted from the law reports and statute book all useful 
matter^ but has also swept the whde range of modem litera- 
ture for materials and illustrations, and has certainly produced; 
a most practical, readable, and useful work. He has been 
assisted as to the selection of topics and the mode of treating 
^em by his brother, a distinguished officer on the staff of 
Lord Gough^ and he has, besides this, if we mistake not, an 
hereditary right to be well informed on the general subject; 
and we are satisfied that this work will, as soon as known, 
not only be consulted as a safe authority by his professional 
brethren on the matters to which it relates, by no naeans of 
unfrequent occurrence in practice, but become the pocket 
companion of all officers in the army who wish to be well-in- 
formed as to their duties or their rights. We shall conclude 
this slight notice by an extract from the chapter on the 
Constitution of the Army, which is a good illustration of the 
style of Ihe whole work : 

^ Military law is totally distinct from martial law. Military 
law affects only the troops or forces to which its terms expressly 
apply, while martial law extends to all the inhabitants of the 
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country or district where it happens to be in force. Military law 
is a code of previously defined regulations : whereas martial law 
is wholly arbifcrary. By its very nature it originates in emergencies, 
and is regulated by the expediency of the moment. Military law 
is in operation during peace as well as in war, but martial law 
emanates entirely from a state of intestine commotion, or hostile 
war actually raging in the scene of its administration. Martial 
law always accompanies troops in the field on foreign service ; but 
it ceases on their return within the jurisdiction of civil or municipal 
tribunals actually exercising their functions. Military law, on the 
other hand, consists with the general undisturbed administration 
of the civil or municipal law, as is constantly exemplified by the 
sittings of courts-martial in garrisons and harbours within the 
realm during profound peace. 

" * Martial law,' says the eminent Lord Chief Justice Hale, ' is 
pot in truth and reality a law, but something indulged rather than 
allowed as a law : the necessity of government, order, and disci- 
pline in an army, is that only which gives these laws a counte- 
nance. Quod enim necessitas cogity defendit^ This definition 
by Sir Matthew Hale will be well followed by an extract from the 
judgment of the Chief Justice Lord Loughborough in the case of 
Grant v. Sir Charles Gould. 

" ' Martial law. such as it is described by Hale, and such also as 
it is marked by Mr. Justice Blackstone, does not exist in England 
at all. Where martial law is established and prevails in any 
country, it is of a totally different nature from that which is inac* 
curately called martial law, merely because the decision is by a 
court-martial, but which bears no affinity to that which was for- 
merly attempted to be exercised in this kingdom, which was con- 
trary to the constitution, and which has been for a century totally 
exploded. Where martial law prevails, the authority under which 
it is exercised claims a jurisdiction over all military persons in all 
circumstances. Even their debts are subject to inquiry by a mili- 
tary authority. Every species of offence committed by any person 
who appertains to the army is tried, not by a civil judicature, but 
by the judicature of the regiment or corps to which he belongs. 
It extends also to a great variety of cases not relating to the disci- 
pline of the army in those states which subsist by military power. 
Plots against the sovereign, intelligence to the enemy, and the like, 
are all considered as cases within the cognizance of military 
authority. 

" an the reign of King William IIL, there was a conspiracy 



Prendergoit^s Law of the Army. 257 

against his person in Holland, and the persons guilty of that con- 
spiracy were tried by a council of officers. There was also a con- 
spiracy against him in England, but the conspirators were tried by 
the common law. And within a very recent period, the incendia* 
ries who set fire to the docks at Portsmouth were tried by the 
common law. In this country all the delinquencies of soldieis ara 
not triable, as in most countries of Europe, by martial law ; but 
where they are ordinary offences against the civil peace, they are 
tried by the common law courts. Therefore, it is totally inaccu- 
rate to state martial law as having any place whatever within the 
Teahn of Great Britain.' 

"Thomas, Earl of Kent, being condemned at Pontefract, 
15 Edward 2., by martial law, his attainder was reversed, 
1 Edward 3., because it was done in time of peace. And it is 
laid down, that if a lieutenant, or other that hath commission of 
martial authority, doth in time of peace hang, or otherwise execute^ 
any man, by colour of martial law, this is murder, for it is against 
Magna Charta. 

" The case of the celebrated Irish patriot, Theobald Wolfe Tone^ 
furnishes a modem instance of the interference of courts of law to 
prevent the irregular application of martial law to tlie offence of 
high treason, at a time when those tribunals were in the full exer- 
cise of their ordinary jurisdiction. Tone was one of the prisoners 
taken on board the Hoche, in the disastrous expedition of the 
French to Ireland, during the period of the Great Revolution. At 
firat he passed unnoticed among the officers ; and when they landed 
at Letterkenny, he was invited with them to a breakfast with the 
Earl of Cavan. At the breakfast he was recognised, handed over 
to the police, and sent off to Dublin to be tried for high treason. 
As soon as Tone arrived in Dublin, preparations were made for 
trying him by a court-martial. Mr. W. Tone, in the account he 
gives of his father's trial, says that an erroneous notion prevailed, 
that his father considered his French commission as a protection ; 
but that < he knew perfectly well that the course he- had delibe- 
rately taken subjected him to the utmost severity of the British 
laws.' But in Tone's own journal for March 1796, he himself 
says, ' I was willing to encounter danger as a soldier, but had a 
violent objection to being hanged as a traitor; consequently I 
desired a commission in the French army : as to the rank, that 
was indifferent to me, my only object being a certainty of being 
treated as a soldier, in case the fortune of war should throw me 
into the hands of- the enemy, wlio I knew would otherwise sho^ 
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ine no mercy-' Certainly if we may judge from his own confeg:: 
6ion, lie appeared at that time to think that a French commission 
irould be a kind of safeguard, at least that it would entitle him to 
k soldier's death ; though in his journal of December 25th, 1796, 
he seems not qnite so sure of this result ; for he says, * perhaps I 
inay be reserved for a trial, for the sake of striking terror into 
others, in which case I shall be hanged as a traitor.* 

« On Saturday, the 10th November, 1797, the court-martial 
assembled. It was composed of General Loftua, Colonels Vande- 
leur, Daly, and Wolfe, Major Armstrong, and Captun Curran ; Mr. 
Paterson was Judge- Advocate. Tone appeared in the uniform of 
a dhef de brigade; he pleaded guilty to all the charges brought 
against him, and endeavoured to justify his political conduct in a 
very dioquent and affecting speech. He ended by requesting to 
die the death of a soldier, in conaderation of the uniform which 
he wore. He then handed in his commission from the French Di- 
rectory, rigned by the Minister of War, granting him the rank of 
chef de brigade^ and a letter of service, giving the additional rank 
of adjatffiDt^eneraL The Lord Lieutenant, the Marqnis Comwal- 
lis, did not think fit to accede to his request, and he was sentenced 
to be hanged on the 12th November. Meantime his friends were 
not idle. Mr. Curran contended that the sentence was illegal^ 
inasmuch as Tone, not being a military man, could not legally be 
tried by a court-martial, while the Court of King's Bench was sit- 
ing, as martial law must cease so soon as civil law is re-established. 
He, therefore, on Monday morning, the day fixed for the execu- 
tion, moved theCourtof King's Bench for a Aa^a«cofp««, directed 
fo the provost martial of Dublin barracks and Major Sandys, to 
bring up the body of Tone. The Chief Justice Lord Kilwarden, 
immediately sent the sheriff to the barracks to stay the execution 
while the writ was preparing. The sheriff speedily returned with 
the answer of the provost martial, that he must obey Major San* 
dys, and with the answer of Major Sandys that he must obey Lord 
Comwailis. At the same time, Mr. Tone's father, who had gone 
off with the writ of habeas carpus, returned, saying that Greneral 
Craig had refused to obey it. On this the Chief Justice ordered 
the sheriff to take the body of Mr. Tone into custody, to take the 
provost marshal and Major Sandys into custody also, and to show 
the order of the court to General Craig. When the sheriff again 
returned, it was only to inform the Court of King's Bench that 
Mr. Tone had cut his throat during the previous night, and could 
tK>t be removed. The matter was of course then dropped ; bat 
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the opinioh of the Court of King's Bench w«8 dearly mBXiifetted 
on the subject. Tone, not being a British soldier or officer, was 
not subject to the military articles of war which governed the 
British army ; and the courts of common law being then in fuU 
exercise of their powers, martial law was wholly inapplicable to 
his case. 

*< In accordance with this view of the subject) that accomplished 
jurist, Sir James Mackintosh^ thus expressed himself: ' While the 
laws are silenced by the noise of arms, the rulers of the armed 
force must punish,, as equitably as they can, those crimes which 
threaten their own safety and that of society, but no longer; every 
moment beyond is a usurpation. As soon as the laws can act, 
every other mode of punishing supposed crimes is itself an enor* 
mous crime.' 

*< At the time of the Irish Bebellion, in 1709^ martial law had 
been successfully exercised in restoring peace, so far as to permit 
the course of common law partially to revive ; but as rebellion 
raged in some particular parts of the kingdom, a special act (39 
Geo. 3. c. 2.) was passed by the Parliament of Ireland, to enable 
the Lord Lieutenant to punish rebels by court-martial. Sir James 
Mackintosh remarks upon this statute, as being the most positive 
declaration, that where the common law can be exercised in some 
parts of the country, martial law cannot be established in others^ 
though rebellion actually prevails there, without an extraordinary 
interposition of the supreme legislative authority itself. 

^ The principle of the last-cited Act of Parliament is further 
illustrated by the Irish Coercion Act passed in 1833, during the 
administration ef Earl Grey. Martial law was there expressly 
authorised to be established in certain districts, to be for that pur«- 
pose proclaimed by the Lord Lieutenant ; and so long as the pro- 
clamation remained in force the ordinary course of justice in 
criminal matters was suspended. 

" In former times the annual introduction of the Mutiny Act;, 
^hich now passes as quietly as any turnpike-road bill, was a regu- 
lar opportunity for patriots to declaim against a standing army and 
military government. But as the maintenance of an army without 
military laws and courts-martial for holding officers and meii to 
their duty, was obviously a practical absurdity, this theme of 
patriotism has died away ; so, on the other hand, officers and sol-^ 
4ierg are atill regarded as fellow-citizens of the people, actuated 
by the same feelings^ ^nd ready not only to defend the country 
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against foreign aggression, but to protect the constitution^ instead 
of combining to overturn it. 

" The employment of the troops to quell civil riots and dis- 
turbances, has frequently been brought forward and commented 
upon, as an attempt to introduce martial law and military govern-* 
ment. But this view of the subject is wholly inapplicable to an 
army constituted like that of Great Britain, and has often been 
exposed by the most dignified constitutional authorities." — 
(Pp,7— 13.) 

The autbor's view of the constitutional footing of the army 
as an imperial institution^ in Chap. L, is not quite complete^ 
inasmuch as all notice of the Irish Mutiny Acts is omitted* 

In Ireland^ before the incorporating union with Great 
Britain, the military constitution was on a different footing 
from that of England. Until the year 1779 the Irish military 
establishment was regulated by the Mutiny Act, annually 
passed by the British Parliament. But in that year the 
Irish Parliament, then struggling for independence, trans- 
mitted to England, for the approbation of the Privy Council, 
according to the usage of the time, the draft of a bill cor- 
responding to the Mutiny Act of England. The Ministry 
introduced an amendment rendering it perpetual ; and in this 
form the Irish Parliament passed the BiU. The result was 
the creation in Ireland of a permanent standing army^ under 
the uncontrolled direction of the executive government.^ 

In p. 138. it is stated that the cases showing an officer's 
liability to an action for injuries occasioned by negligence or 
unskilfulness in the performance of his duties, are to be found 
only in the Admiralty Reports. The author has not carried 
his researches far enough. A case illustrating the responsi- 
bility for injuries thus resulting to other military men, con- 
jointly employed, is to be found in Hobart. 

In Weaver t?. Ward^ the case was, that the plwntiff and 
defendant were both soldiers of the trained bands of London, 
While Waihd's band was skirmishing, by way of military 
exercise, with their muskets charged with powder, against 
another trained band to which Weaver belonged. Ward's 

* MUler^s History Philosophically lliustratedt book tr. chap. 16. 
■ Hobart's Reports, 134. a,d. 1C16. 
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musket ^v^as discbarged in such a xnasner as to wound the 
plaintiflP, who thereupon brought an action of trespass against 
Ward. The defence made by Ward was, that he was in 
iraining by order of the Lords of the Council, and skirmish- 
ing in obedience to military command ; and that the injury 
happened casually, by misfortune, and against his will. But 
ihis was decided not to be enough. Per Curiam : " No man 
^hall be excused of a trespass except it may be judged utterly 
without his fault. As if a man by force take my hand and 
strike you, or if here the defendant had said that the plaintiff 
ran cross his piece when it was discharging, or had set forth 
the case with the circumstances, so as that it had appeared to 
the Court that it had been inevitable, and that the defendant 
had committed no negligence to give occasion to the hurt." 

The Common Law Reports also abound in cases where 
public oflBicers have been sued for injuries occasioned to third 
persons by an improper or negligent exercise of official 
powers. 



ART. HL— INTERNATIONAL LAW. 

Fart II. continve(g. 

Of the second component Part or Branch of International 
Law, usually called tJie Conventional Law of Nations, its 
Nature, * Extent, or Limits, distinctive Character, and 
Records, 

Having in our last article on this subject, endeavoured to 
illustrate the basis, nature, distinctive character, and develop- 
ment of the first great component part or branch of the law 
of nations, namely. General, Common, Consuetudinary, Intern- 
national Law, and noticed its evidence or Eecords, we now 
proceed to the other great constituent part or branch of the 
law of nations, namely, Particular Conventional International 
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Iaw, cstablkbed bj public iieaiies between two or inoie 
stfttet. And it seems to bave be^i contended, that the doc- 
trine we propounded^ in our first article in tradng the third 
source of International Law, is exceptionable inasmuch ws, 
if it docs not denj the existence, it does not correctly 
estimate the value, narrows the limits, and does not recognise 
all the effects of Conventional Law. A simple perusal of 
what is stated in tracing the third source of Litemational 
Law, is suffident to show, that, instead of denying the ex- 
istence, we recc^nise the validity, and great utility, occadon- 
ally, of the Conventional Law of Nations. But the other 
objections, it may be proper to examine and discuss more 
minutely and profoundly. And in doing so, it may be 
proper to conader the juridical nature of contracts, between 
individuals, as recc^ised and enforced in the Internal 
Law of States, or Private Civil law, as well as between 
Independent states, usually denominated Public Treaties; 
noticing, particularly, the limits in point of duration, and the 
legal effects, or consequences, of such Private contracts and 
Public treaties. In this way, we may probably find, we 
shall be able to show, that we have done ample justice to 
Conventional International Law ; and that various modem 
jurists have gone too far, in holding it to have, or inw>lve,.a 
legislative force beyond the consent of parties, an.d to afford 
evidence or proof of a sort of general consuetudinary Inter- 
national Law, which it does not by any means prove, but 
in reality usually disproves, by showing it is itself an ex- 
ception from the general rule previously followed in practice. 
To begin with private contracts in the internal jurispru- 
dence of states, it is not i)erhaps, altogether dear, whether 
the rule, Pacta sunt servanda, which is the foundation of all 
such contracts among individuals in civil life, as well as of all 
international treaties, although apparently long recognised as 
such, be really a Jirst truth, and not resolvable into a more 
simple element. Some jurists hold, that contracts are legally 
binding, because each contracting party, by his promise or 
engagement, excites reasonable expectations of performance, 
and authorises the other party to make arrangements accord- 
ingly; therefore is not entitled to disappoint these expecta- 
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ticm, and thereby occasion loss or damage to the other 
party ; reparation^ or indemnification coming in the place of 
performance or fulfilment, when that has become imprac^ 
ticable. Other jurists hold^ that contracts are bindings 
because each involves the transference of a juridical power^ 
or right, over external substancesj moveable or immoveable, 
or over the actions of other persons, and invests the opposite 
contracting p&rty with the power of exercising that right, or 
at least deprives the promisor or undertaker of any farther 
disposal of the powers so transferred or alienated. Other, 
^iSll later jurists, such as the German authors Krug, and 
Jlegel^ hold, ^^that as soon as the contract is completed, 
namely the promise or engagement has been accepted, th^ 
twofold, or double wills, of the promisor or undertaker, and 
of the acceptor grow, or become, one will ; to which the 
parties having power to do so, have subjected themselves as 
tine rule of their future actions ; which rule, reason musf; 
recognise as valid, as long as the contract is imfulfiUed, that 
is, until what has been promised, be performed or executed." > 
The philosopher, Kant, while he does not approve of the 
deductions of the jurists, prior to his time, rests the legal 
validity of contracts upon a postulate of practical reason; 
which, as Wamkoenig observes S translated into common or 
ordinary language, means nothing else than that the interest 
of right or justice and of the. social life of men, requires ab- 
solutely, or indispensably, that contracts be declared legally 
obligatory. 

These views of different jurists certainly explain, some ii^ 
a more, others in a less satisfactory mode, the grounds, or 
reasons, why contracts should be held legally binding, and 
physically enforced. But, as stated in our formei: article, 
this inquiry seems scarcely necessary ; for the rule. Pacta 
sunt servanda always appeared to us to be intuitively appre- 
hended and instinctively felt; that is, to be equivalent to one 
of the First Truths of Buf&er, or as an ultimate fact, in our 
nature, to fall under the Common Sense of Dr. Beid, and of 

■ ' See Wamkoenig, Rechts-philosophie, 18S9. p. 374—379. § 176. 

■ Wamkoenig, p. 379. fiee also Austin's Province of Jurispmdenoe d&. 
|«rmined, p. 365. 
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Professor Dugald Stewart, as correctly and profoundly ex- 
pounded by Professor Sir William Hamilton, Bart., in his 
recent publication, which he calls the "Philosophy of 
Common Sense;'* resting, in short, upon the same or a 
similar basis or foundation, as our belief in the existence of 
the external world, and in the ordinary course of nature. And 
without aiming at any further simplification of the basis on 
which Conventional International Law reposes, we willingly 
recognise the legal principle of Pacta sunt servanda, in its 
broadest sense, and to its full extent, to be liberally construed, 
as a Contractus bon<e Jideiy and as nearly, if not absolutely, 
co-ordinate with the legal principles, Neminem ladere, suum 
€uique tribuere. 

As these observations, of course, do not aim at anything 
like a complete system, or theory, such as Dr.Wheaton's 
work on International Law, but are merely intended to 
<5orrect some views, which appear to us to be erroneous, but 
which seem, of late years, to have become more prevalent, 
and more extensively diffused on the Continent, we do not 
deem it necessary, that in farther considering the Juridical 
Nature of Contracts, either private or public, we should 
inquire into the mode or means, by which they may be effect- 
ually entered into and concluded, — what are their general 
effects, or the rights and obligations thereby created, — and 
how they are terminated by fulfilment or otherwise. The 
only two points to which, on the present occasion, it may be 
proper to attend, seem to be the influence or effect, which 
contracts may have on third parties, or persons not included 
in the contract, either as principals, or by accession; and 
'whether a contract be an act of such a juridical nature, as to 
become the foundation of a general or Common consuetudi- 
nary law, and as to indicate by its frequent long continued 
and uniform repetition, a decided conviction in the mind of the 
people or nation, that the rule which has thus been usually 
observed is the legal rule, resulting from the observed exist* 
ing juridical relation, and, therefore, ought to be enforced, 

N0W5 with regard to the first point, it does not appear 
to have ever been maintained, in the private jurispru- 
dence of states, that any person is bound by a contract, unless 
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he has given his consent, either expressly, totidem verbis^ or 
by acts clearly inferring such consent; or that any two 
persons can, by their contract, impose an obligation upon, or 
even bestow or establish a right or beneficial interest on, a 
third party, except in so far as they are concerned, and bind 
themselves. Any further investigation of this point, there* 
fore, seems to be superfluous ; and it only remains to inquire^ 
whether contracts, private or public, be of such a nature, in 
their character of acts, as to become the foundation and proof 
of a sort of vague and general, or Common consuetudinary 
law. But to avoid repetitions, and to place the matter in a 
stronger light, by comparison or contrast, we shall delay the 
discussion of this point, till we have considered a little more 
minutely the nature of Public contracts, or Treaties among 
nations. 

Defects in Conventional Law of Nations. 

In our former article, and in the preceding observations, 
we conceive we have done, as we are quite disposed and 
indeed bound in duty to do, ample and complete justice to 
Conventional International Law. 

But, while we have, both formerly and now, admitted the 
validity and operation, and great utility in many oases of 
Conventional International Law to its full legitimate extent^ 
we must protest against any attempt to enlarge its boundaries^ 
in the manner which appears to us to be implied in or 
indicated by the vague and rather ambiguous language 
employed by Martens and Kliiber. In this our apprehension 
— in the interpretation we have thus put upon the express 
sions just alluded to, we are assured by M. Ortolan we are 
quite mistaken; and certainly, that author, in the 5th chapter 
of his first volume, does not venture to lay down any other 
doctrine than what we maintain, — namely, that treaties are 
binding only on those nations who consent and become 
parties to them, according to the sound and fair construction 
of their terms, for the specified or otherwise ascertained 
period of their endurance, and when not terminated by 
supervening circumstances and events. But, whether he ia 
correct in the assurance he thus gives, and w^ith what consis- 
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ioncy he Bubsequentty adheres to the general doctrine so' laid 
down by him, we shall inquire, after first investigating a little 
farther the trae nature of what is called Conventional Law. 
. Conventional International Law, according to M.Orto:^ 
Ian, is composed of the laws, which nations have made 
for themselves. But this is not a correct view of the true 
mature of Conventional International Law. No Majoritj 
of independent nations have a right, bj their own acts, 
separate or joint, to bind, or, in other words, to legislate 
for, the Minority; precisely because they are Independent, 
and have no Superior on earth, except the omnipotent 
and all-wise Creator and Preserver of the universe. What 
is called the Conventional Law of Nations, is just th^ 
aggregate or accumulation of the treaties or conventions, 
among nations, which are still in existence and obligatory, 
and which have not ceased to endure, and become merely 
matter of history. When, in civil society, individuals enter 
into bargains or contracts, for the sale or transference, for a 
valuable consideration, of immoveable estates, or moveable 
goods, or /or the lease or temporary possession of the former, 
or loan of the latter, we cannot say with propriety of lan- 
guage, they have made so many laws ; we can merely say with 
propriety, they have, by contract, acquired so many rights, and 
undertaken so many obligations, which the law, the l^islative, 
and judicial powers, cause to be observed and performed. In 
the same way by treaties, nations merely confirm, or surren- 
der, or transfer pre-existing rights or obligations, or convert 
what was formerly indifierent, optional, or discretionary, a 
matter of choice, into what is legally necessary and suscep- 
tible of enforcement ; thereby creating a legal right in th^ 
one, and a legal obligation on the other. When there is a 
^re-existing legal right or obligation, in the nature of things, 
arising from a pre-existing juridical relation, or which has 
been induced and brought about by the unilateral acts of 
nations, without any joint agreement of two or more of them, 
the treaty merely confirms the right or obligation, which, as 
It did before, continues to exist in perpetuity, independently 
of the treaty. But such treaties, merely confirmatory of 
the pre-existing right or obligation, without any ulterior 
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object of Bpeclfication,. liimtation5 or modification^ ar6 rftre; 
foid when the eubjeot of the treaty is previouslj indifferent, 
or matter of choice, optbnal or discretionary, the right 
created, or obligation undertaken, bj the treaty or contract, 
cannot go beyond or exceed the terms and limits of tbs 
contract, or the parties who originally entered into it or 
acceded to it. j 

CfretUer Difficulties and Uncertainties in Public Treaties, 
or National Conventions, than in Private Contracts in the 
Internal Jurisprudence of States^ 

But besides Conyentional International Law, not being 
composed of legislatire acts, which nations have made for 
themselves, luid besides their being subject to the same rulea 
of law as Private contracts among individuab living in the 
eodal state, as recognised in the internal civil and criminal 
jurisprudence of each people. Public treaties among nations are 
liable to various other difficulties and uncertainties, from the 
want of the l^islative and judicial coercive pow;er exercised 
by the community; and from various points in their con-' 
struction or interpretation not being fixed and settied in the 
same definite manner, as in the internal private law of states. 
And with r^ard to these points of difficulty and uncertainty^, 
it may be proper, first, to notice shortiy the views given by 
the latest, and generally considered, most eminent interna^ 
tional jurists, as, if not solving the difficulties, at least exhi- 
biting the most improved state of the established Conven- 
tional law of nations as existing at present. 

Martens and KHiber, — Of these recent international jurists. 
Professor Heffter of Berlin is one of the latest, and certainly 
one of the ablest. But as Martens and Kliiber both pre- 
ceded him, by sixty, and thirty years, we shall begin with 
making a few extracts from their works. And their admis- 
eions show how little conventions and treaties are to be con- 
sidered as forming a stable or permanent part of international 
law. Thus in his ** Precis du Droit des Gens Moderne de 
I'Europe," 1820, liv. iu chap. 2., Martens lays down the fol- 
lowing doctripes : — § 62. *^ That the right of self-preservation 
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fiuthorizes a nation to depart from a treaty^ \f hich it can no 
longer execute without causing its own ruin or material loss, 
(ea propre perte)." — § 53. *^ That treaties are not obligatory 
which are morally impracticable^ or of which the execution 
would injure the rights of a third party ; that of two treaties 
concluded with different nations^ if incompatible with each 
other, the most ancient must be preferred, reserving any in-* 
demnification which may be due to the other nation." — § 63. 
" That the experience of all ages proves, nations are usually 
more disposed to conclude treaties than to fulfil them ; and 
that accessory or auxiliary means were early resorted to for 
securing their obser\'ance, such as the sanction of an oath, 
pledges, hostages," &c. 

Again, in liv. ix.. Martens lays down the following doc- 
trines : — §. 342, " That a treaty expires when the resolutive 
condition exists, or when the time for which it is concluded 
has elapsed, unless it has been renewed or prolonged, ex- 
pressly or tacitly ; and that there exists in Europe a much 
greater number of treaties only tacitly prolonged, than could 
reasonably have been expected or believed, considering the 
importance of the object ; that the total change of the circum- 
stances, which have been the cause of the convention, renders it 
invalid ; " that the same rule holds, if the object of the con- 
vention perishes or changes ; '* that in simple, imperfect, or 
not legally exigible customary rights, each power reserves 
the right to abolish them, or to depart from them, provided 
it gives previous notice in due time ; and, a fartiari, the 
mutual consent of nations may abolish or change points of 
simple or mere practice. In liv. ii. chap. 2., Martens farther 
states, § 65., '^ that in tacit conventions, the consent of the 
two parties, or of one of them, is inferred from acts which afford 
the proof of it ; that a variety of acts may serve as proof of 
consent for a present case ; that it is much more difficult to 
find acts sufficient to prove an engagement for future and suc- 
cessive prestations or acts to be performed ; that to attribute 
this force, it is necessary, at least, that they have been under- 
taken not only freely and in the knowledge of the cause, but 
likewise in the well founded conviction of being obliged to 
undertake them ; or that they be of such a nature, that the 
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tmiformity of conduct for the future maj'be a necessary con- 
sequence of that which has been once observed ; ** that under 
such conditions, a single act may prove the tacit consent; 
but the proof is strengthened by the frequent repetition of 
these acts ; *^ that the smallest part of the law of nations 
rests upon tacit conventions." 

In the same way, in his ''Droit des Qens Modeme de 
TEurope," part ii. tit« 2., Eliiber states, §. 154., that the 
renewal of treaties, or a prorogation of their validity beyond 
the stipulated term, is subject to the same conditions essen* 
tially requisite for the ori^nal conclusion, and is not of itself 
to be presumed, but may take place tacitly, if, after the 
term has elapsed, the parties continue knowingly and with 
deliberate purpose, to fulfil the conventional obligations and 
to accept the performance of them* And, in part ii. tit. 2., 
§§• 164, 165., Eliiber states, that public treaties cease to be 
obligatory: 1. By the mutual consent of the parties in- 
terested ; 2. When one of the parties, in virtue of a reserved 
faculty, departs from the convention ; 3. By the lapse of the 
stipulated period ; 4. By the attainment of the end, the sole 
object of the treaty ; 5. When the execution of the treaty 
becomes physically or morally impossible ; 6. When there is 
an essential change in a circumstance of which the existence 
was supposed to be necessary by both parties, whether ex- 
pressly or according to the nature of the treaty ; 7. By the 
(defection) default of one of the parties who refuses the exe- 
cution of the treaty in question, or even of another quite 
different ; 8. By the complete and entire accomplishment or 
fulfilment of the obligations, which are the subject of the 
treaty ; the consequences remaining established between the 
contracting parties, notwithstanding supervening changes in 
the situation of affairs." 

In short, it may perhaps be considered as definitively 
settied, that treaties bind all the parties who originally con- 
tracted, or subsequently acceded to them ; that treaties last 
for the period specified in them, unless otherwise legally ter- 
minated, but cease upon the expiration of that period, unless 
expressly renewed, so far as regards obligations still to be 
performed in future ; that conditional treaties are dependent 
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•upon the existence or fulfilment of that condition; that 
stipulations or provisions applicable to a state of war must 
be held valid and bindings notwithstanding a rupture, at least 
during the first ensuing war, though not afterwards, when 
extinguished by hostilities, unless expressly renewed. But 
beside these, and a few other universally recognised rules, 
thefB is great vagueness, uncertainty, and doubt in the con- 
struction of treaties. For the validity of treaties, the inters 
position of free and voluntary consent is on all hands deemed 
essential. And, in treaties of commerce and other treaties, 
made dinring peace, free consent, of course influenced by 
interested national views, usually called patriotic, actually 
takes place. But in titties of peace, the consent given has 
been sometimes alleged and contended to have been com<* 
pulsory and not free, in consequence of the comparative state 
of weakness, want, and depression, to which the one belli- 
gerent may have been reduced by the events of the war just 
terminated. 

Hefier. — We proceed to Professor Heffter of Berlin, who 
appears to us to be a more acute and profound jurist than 
either Martens or Elluber, and who, although deprived, by 
his death, of the assistance of his intended coUaborateur, the 
(in Germany) celebrated M. Gans, himself completed, and 
in 1844 published, the contemplated joint work, entitled 
" Das EuropSisohe Volkerrecht der G^enwart,** the present 
International Law of Europe. In §. 81. of this work, 
Hefiler thus treats concisely of the obligations of treaties in 
the Law of Nations : '* At aU times, and among rude as well 
as civilised nations, treaties without any common statutory 
tide have been used or employed, as the lawfril means of 
binding or imponng obligations ; yet, nevertheless, they have 
never been solely relied on. In ancient times mankind took 
to their aid leli^on and the dread of supernatural power, in 
order to give them greater strength. But since even these 
means were often found insufficient, the naked belief in the 
self validity of treaties still fortunately remained, and waft 
confirmed through Christianity, as through the poritive law, 
finaUy, too, through philosophy. But although practice hae 
not seldom nused the question, it has never been made dearly 
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intelli^ble whether, wherefore, and how far, a trealy bound; 
or was clearly obligatory through itself.—^ Another view which 
has been taken of this matter it is diflScult to defend ; namely; 
that a treaty, duarum velplurium in idem consenmsy in itself^ 
only establishes the law or right through the unity of the 
will&; consequently also, only so long as this unity lasts or 
endures ; and that in the case of a change of will in one of 
the parties, the other is only entitled to demand the restora- 
tion of the previous condition or state, including reparation 
for the loss or damage, which he has sustained in the rights 
hitherto belonging to him, from his having honestly sub- 
jected himself to the will of the other contracting party." 

'^ It is only the general will, supported upon equal general 
interests, and equal moral sentiments, which can establish, 
according to the contract of individuals, a legally or juri-^ 
dically binding obligation, for the direct and lasting fulfil- 
ment of that which has been promised or undertaken. For 
that purpose, however, the state alone possesses in itself the 
means of enforcement ; for individuals, in International Law, 
such compulsory or coercive power is wanting. The treaty 
has here, therefore, only the declared natural force, and 
dgnification. It finds a particular support only in the re- 
ciprocal interests of states, through its constant mediation, 
to remain in traffic or commerce with other states, and to 
acquire new rights. It receives a still greater guarantee 
in a system of states, such as the European is, which, in 
itself, rests upon reciprocity and an agreement of wiUs ; to 
which consequently a state can only belong, if it recognises 
those fundamental priociples of the binding power of treaties, 
which are consistent with the interests of all, and without 
which generally, no confidence or credit, no commerce is 
conceivable. Certainly, therefore, the treaties of nations 
amount to something, even although they may want the 
sanction of private law. Pacta sunt servanda^ nevertheless 
still remains a chief fundamental rule of the law of nations. 
Only circumstances give to Conventional International Law 
a certain singularity or peculiarity ; there is in it, too, a great 
looseness or laxity of f ulfilmenti" 
~~ Ag£un, while he remarks that states, like individual men, 
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spring up9 grow to manhood^ become aged^ decay, and dis- 
*appear, Professor Heffler very properly qualifies the doctriae 
of the earlier international jurists, Grotius and Pufendorff, 
that ^^ res publica est (Btema, universitas non moritur,^ by ob- 
serving *^ that the state is immortal only in its conception, 
{undals motif), and at the most in the sense that it is not de- 
pendent upon the physical existence of certain determinate 
individuals, as members, but exists, as long as members are 
reproduced in it."^ Indeed, we do not think that, according to 
experience and in correct language, the quality of immorta- 
lity can be predicated of a state ; admitting, however, the 
universally recognised maxim, that a nation has a permanent 
or indefinitely perpetual existence, and continues, in the 
eye of law, to be the same identical, nation, to have the same 
capacity and enjoyment of rights, and the same liability and 
subjection to obligations, notwithstanding the complete 
change in the individual members composing it, which it 
may have undergone in the course of successive generations ; 
and notwithstanding even extreme changes in the form of its 
internal government. 

But does it follow from this, that rights acquired, or obli- 
gations undertaken by treaties in general, if the term of their 
duration be not specially limited, or if they do not contain 
conditions or stipulations fixing that point, last in perpetuity 
for centuries to come, notwithstanding the lapse of time and 
non-exercise, and notwithstanding supervening events chang- 
ing the circumstances and relative position of the contracting 
parties? Is the convention, that the stipulations and en« 
gagements contained in the treaty shall be binding in perpe- 
tuity, unless the parties mutually agree to retract or modify 
them, valid and efiectual in law ? Are Ihe stipulations of 
*^ peace and amity for ever,^^ frequently inserted by diplo- 
matists in treaties of peace of any avail in law, or mere 
matter of form and surplusage ? Are they not rather insig- 
nificant, if not absurd? Is the following doctrine of the 
recent international jurist, the Portuguese Ex-minister for 

' Das Europaischs Volkerrecht der Gegenw^art, § 24. Berlin, 18*4. 
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Foreign Af&Irs*, well founded: — " Treaties bind nations only 
so long as the principle^ upon which theur validity rests^ con- ' 
tinues to exist ; that is to say, so long as, from the conscien- 
tious and exact fulfilment of the obligations which it imposes 
on each of the two parties, there does not result to either 
lesion, or damage, or loss, which the one cannot avoid, and 
for which the other cannot indemnify it. According to 
the Internal Civil Law of States, this is the case of re- 
scinding, bond Jidey every contract between individuals ; and 
when they cannot agree between or among themselves, the 
intervention of the law of the state is not called upon by them 
to annul the contract, which no authority could annihilate, 
but to declare whether, in fact, the lesion or damage, alleged 
by the one of the two parties, which asks or requires to be 
allowed to resile, has actually taken place." 

In his exposition of the duration and termination of public 
treaties. Professor Heffter, in § 99. p. 174-6., gives the fol- 
lowing enumeration of the modes in which the obligations of 
treaties legally expire or become extinct: — " First, through 
actual fulfilment, when they proceed upon certain acts of 
performance, to be at once completely executed, not conti- 
nuing or enduring. Secondly, through the insertion of a re- 
solutive condition ; and through the lapse of the previously 
arranged period. Thirdly, through an unilateral warning or 
intimation, duly given and made known, when there was a 
provision to that effect. Fourthly, through a renunciation or 
abandonment, duly declared by the party who alone is entitled 
to insist for performance. Fifthly, through the reciprocal 
revocation or abrogation of a bilateral treaty, which itself no 
third party can prevent. Sixthly, through the total destruc- 
tion of the object, upon which the contract proceeds, so far as 
therein no fault or blame is imputable or attaches to any 
party. Seventhly, through the extinction or annihilation of 
the subject or party entitled or bound by the contract, without 
another legally, or according to the analogy of the treaty, 
coming in his place. Finally, there arises or takes place, if 

» M. Pinbeiro Ferreira, Notes sur Droit des Gens Moderne de I'Europe par 
Martens, vol. i. p. 390. 
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not always ft complete extinction or an^ilaiion, yet a sos- 
pennon of the obligations of treaties, through the occurrence 
or interrention between the contracting parties, of a general 
or complete, not merely a partial state of war; unless the 
treaty be expressly concluded with a view to the duration or 
period of war, — a consequence which will be justified in the 
sequel, by a nearer examination of the right import c^ 
meaning of war. At the same time every treaty, in itself 
extinguished, may be again reviyed by an express or tacit 
renewal, only the renewal is here itself the rule for the 
fbture, and is, therefore, in all respects a valid treaty, binding 
in its provisions and stipulations. A tacit renewal must 
accordingly also have for itself a completely discernible and 
unequivocal mark or criterion, by which to judge and ascertain, 
that it is the view of the parties to allow the earlier treaty 
to continue in force generally, and in all its arrmgements. 
Otherwise a continued performance and acceptance of what 
might have been demanded or required from the earlier 
treaty, is only to be considered as a single factum existing 
for itself.** 

' In illustration of the last-mentioned mode in which trea» 
ties are terminated, viz. by general and cotnplete hostilities, 
Professor Heflfter proceeds as follows* : — 

*» The next effect of the breaking out of a war is the 
Actual suspension of every juridical relation during peace; 
and of all intercourse and commerce between the belligerent 
powers; for the judicial administration and enforcement of 
justice is now no longer possible ; the war claims for itself 
all the means, faculties, and energy of the nation. 

** On the other hand, it cannot be maintained, at least not 
according to the principles of the more recent law of war, 
that the war juridically, or legally, dissolves or extinguishes 
every legal bond or tie between the contending parties, and 
leaves such legal bonds or ties, to arise of new, as if for the 
first time through the succeeding peace ; for, although every 
war puts at stake or in hazard or danger the existence 
of a state, the mere possibility of ruin or destruction is still 
not equivalent to actual destruction itself. Farther, those 

* Das EuropaLsch-Yolicerrccht, § 12?. p. 206. 
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obligatiana from tiieaties too^ which ore expressly tmdeirtaken 
with a viewj or extended, to the case of a war, have an en« 
during yalidity, so long as no party is guilty of any injurious 
«ct, and thereby entitlea the other to abrogate absolutely the 
obligation^ or at least to suspend the same by way of re- 
prisal ; for till this takes place, there exists presumptirely an 
:unity of wills, the foundation of the obligations of treaties." 

Further,, in § 181. p. 304. Professor HefRer thus lays 
down the law : — " All obligations from treaties, of which the 
fulfilment was at first only to take place in friture, in whieh 
also a change of will was still possible, in reference to the 
obligation undertaken, become doubtful and insecurej through 
the breaking out of a war ; so that they require for their 
farther Talidity a confirmation and ratification, by a new^ 
plain, and dear declaration of will." 

Pinheiro Ferreira. — Further, in his Pr^is du Droit des 
Oens Modeme de I'Europe, § 58., Martens had thus stated 
the law :-— ^' In all cases of a war breaking out between the 
contracting parties^ treaties, although made for ever, fall of 
themselres^ with the exception of the articles contemplating 
the case of the rupture." And in his notes on the work of 
Martens, toL i. p. 390., M. Pinheiro Ferreira, late Minister 
for Foreign Affairs in Portugal, agreeing with Professor 
Hefifter, confirms this doctrine, limiting the necessity for a 
<dear, express, and special renewal to the obligations of which 
the performance at the time of the rupture were only to take 
place in futare; and referring for the reasons of this to his 
own Cours de Droit Public, § 45., which reasons, he observesi 
M. Martens has not given. 

We have thus noticed a number of the difficulties and 
uncertainties to which the Conventional Law of Nations, as 
composed of public treaties, is liable, in addition to what are 
found to exist in private contracts between individuals, in 
the internal jurisprudence of states. We have also endea* 
soured to ascertain how these questions are to be decided 
According to the most recent authorities. But until most 
of these questions can be answered satisfactorily to the con- 
viction of the educated or intelligent portion of mankind 
generally, and until it be ascertained, by rigid and impartial 

T 2 
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investigation^ which of the treaties concluded among the 
different European independent states^ in the course of the 
present and two preceding centuries, are now in force and 
obligatory on independent states, not mere matters of his- 
tory, the Conventional Law of Nations, although highly useful 
in various departments, as supplementary, will, if adopted 
as now proposed, be found but a lame substitute, as a whole, 
for the Common Consuetudinary Law of Nations. 

Errors in over'-estimating the legal Effects ofpuhlic Treaties. 

In the preceding observations we have seen that the i)ar- 
ticular Conventional Law of Nations, composed of treaties, is^ 
as a whole, defective as a l^slative code, and very insuffi* 
cient and uncertain in extent and duration ; and that, although 
useful as a supplement in various cases, it affords but an 
unstable foundation, if substituted as a basis, for General or 
Common Consuetudinary International Law, which rests on 
the juridical or legal relations established by the omnipotent 
and all-wise Creator in the physical, corporeal, and mental 
constitution of mankind, — in the physical material situation 
and circumstances in which He has placed the human race 
on the surface of this earth, in the course of the physical 
material and physical mental, — excluding moral events, to 
which he has subjected them in this world, — and in the con- 
sequences of the delegated powers of action, which he has 
bestowed upon societies of men, or communities, or 'states, 
as well as upon individuals. But farther, the operation and 
effects of the Conventional Law of Nations have been greatly- 
over-estimated and exaggerated by various jurists, and many- 
very learned and able writers have fallen into what appear, 
upon more thorough investigation, to be errors in the effects 
they ascribe to public treaties. One description of errors 
consists in holding particular conventions or treaties to be 
almost the sole evidence of, and to form almost exclusively^ 
the whole of International Law ; and if not to constitute it 
originally, at least to alter and modify and recast it frdm 
time to time. Another description of error consists in holding 
a series or succession of treaties among two or more nations. 
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oontaining certfun Btipulatione^ as recognising certain prin- 
ciples or rules, and establishing them in future, to the effect 
of being legally obligatory on nations, who have never made 
or agreed to such stipulations, or who have done so only for 
a time, or with regard to particular nations, from particular 
considerations* 

The first of these errors consists not merely in holding 
treaties to afford evidence of the actual performance of 
obligations, whereas they merely afford evidence of engage- 
ments to perform obligations, which occasionally have not 
been fulfilled, but also and chiefiy in holding treaties to afford 
almost the only and sole evidence of International Law, to 
the exclusion and neglect of almost all other historical re- 
cords ; whereas the true and real evidence of General Inter- 
national Law, usage, and practice is to be found in the records 
of the national institutions, government, administration, and 
practice of each independent state; while treaties, though some- 
times confirmatory of pre-existing rules of the common law, 
are usually merely exceptions from the previous general rule. 
'We formerly pointed out in detail the Becords and evidence 
.of the General and Common Consuetudinary Law of Nations ; 
on the other hand, the Records and evidence of Particular Con- 
ventional International Law, of course, exist in the various col- 
lections of treaties among modern civilised nations; and to the 
Germans, chiefly, we are indebted for the construction, or crea- 
tion in a manner, of the diplomatic code. The idea appears to 
have originated with Leibnitz, in his " Codex Diplomaticus." 
Various large similar collections were made in Holland by 
Dumont, Rousset, and others, and in England by Rymer, 
Jenkinson, Chalmers, and others. But the collection of 
treaties and other state papers connected with International 
Law, and the arrangement of the contents of those documents 
into a system, continued to be prosecuted with the greatest 
zeal and success in Germany, This appears from the " Ver- 
jiunft und Volkerrecht" of Glafey, the "Beytrage zu dem 
neueste Europaischen Volkerrecht" of Moser, the " Codex 
Juris Gentium" of Schmauss, and the " Codex Juris Gen- 
tium" of Wenck, the "Literatur des Volkerrecht'' of Von 
Qmpteda and Kamptz, and the "Recueil des Trait^s" of 

' T 3 
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Yon Martens^ of which last the Supplement far exceeds the 
original in number of volumes^ and haa been brought down 
to the present times. And with regard to the systematic 
works> or what the later German jurists have called the 
.'^ Droit des Gens modeme de I'Europe," we may mention 
the Treatises of Giinther^ Martens, Schmalzi Klilber^ 
Schinelzing, and Heffter. 

But, however much we may be indebted to the recent 
German and also Italian jurists, such as Professor Lampredi, 
of Pisa, for their systematic treatises on International Law, 
we cannot admit the soundness and accuracy of the views 
entertained by some of them, with regard to the limits and 
extent of the legal operation and effect of the Conventional 
Treaties of Nations, In the few preceding observations, we 
have stated what appears to be the true extent of the legal 
operation of such treaties; and it is both extensive and 
great. But we cannot admit that such treaties between two 
or among several nations, constitute a general common posi*- 
tive or established International Law, or have l^al validity, 
beyond the terms and duration of these treaties, or beyond 
the nations who are parties to them. The earlier international 
jurists, such as Grotius, Loccenius, and Bynkershoek, appear 
-to have marked distinctly the difference in point of nature 
and effect, between what they called the Natural or Common 
Consuetudinary Law of Nations, and Conventional Law 
founded on treaties. But several of the later jurists appear 
to have mixed or confounded the two, so as not to form sepa- 
rate parts of a whole, which would have been quite correct, 
but so as to identify, or rather amalgamate, the two, and so 
as in a manner to substitute the latter for the former, or at 
least to recognise the latter very much to the exclusion of the 
former. The expressions of Yoet are ambiguous, but rather 
imply that he understood the treaties between Holland and 
•France, and some other states, to constitute the General and 
Common, as well as the Particular International Law of 
Europe. From the recent work of M. T. Ortolan, formerly 
tilluded to, entitled ^* Bugles Internationales," this is obviously 
the aim and object of the eminent French lawyers whom he 
says he consulted. Nay, perhaps, even our English great 
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junsts are not altogether exempt from thia animadversion. Sir 
Dudley Byder^ and Mr. Murray, afterwards Lord Mansfield, in 
their answer to the celebrated memorial of King Frederick II* 
of Prussia, about the middle of last century, appear to found 
too much upon treaties, as constituting or proving, not merely 
the Particular Conventional, but also the General and Com* 
men Consuetudinary Law of the European Nations. Azuni, 
in his ^^ Droit Maritime de TEurope," published in 1805, 
torn, ii., pp. 40, 4L, seems to consider the work of Professor 
Lampredi, of the University of Pisa, entitled " Del Com- 
mercio dei Popoli Neutrali in Tempo di Guerra," published 
at Florence in 1788, as left unfinished and incomplete, because 
he does not pn^und a system composed both of the General 
and Common ^Consuetudinary Law, and of the Particular 
and Conventional Law of Nations, mixed up together. But 
to us it rather appears Lampredi acted wisely, in not mixing 
up together these frequently heterogeneous and discordant 
elements, and in dividing his treatise into two dbtinct parts, 
the first embracing the General or Common Consuetudinary 
Law of Nations, and the second the Conventional Law of 
Nations, as sometimes confirming, but usually departing from, 
or modifying the former. 

From what cause, or how, the error of more modem jurists 
arose, in confining their attention ahnost entirely to treaties 
between or among nations, and omitting the equally authentic 
and authoritative records of the internal legislation and admi- 
nistration of states towards foreign nations, in their, historical 
narratives of International Law, it is not easy to explain ; 
except, perhaps, that it arose from the ponderous Collections 
of Treaties, and other such State Papers, made at first chiefly 
in Holland, and afterwards in Germany, after the example 
set by, and the recommendation of Leibnitz, affording a more 
easy and simple task for methodical arrangement of their 
contents, than the comparatively difiGicult task, requiring more^ 
acute discemm^it, of tracing the practice of the Common 
Law of Nations from their own internal establishments and 
usages in their actual intercourse with foreign states ; or that 
it arose from unilateral views, and partial and overweening 
patriotic zeal, to represent, as actually existing^ or to aid in 
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bringing about a state of International Law, favourable to the 
peculiar interests of their native country. But to show that 
our observation is founded in fact, we shall select, in an inter- 
esting branch of International Law, viz., the Maritime Law 
of Nations during War, the example of one of the latest and 
best historical jurists, whose general fairness and impartiality, 
and strict regard to truth, preclude the suspicion of his being 
influenced in his historical narrative by any narrow, con- 
tracted views of peculiar selfish national interest. 

Thus even the able and learned M. Schoell, in his greatly 
enlarged and improved continuation and recast of the ^^ Hb- 
toire des Traites de Paix," commenced by M, Koch, has so 
far fallen into the error here alluded to, in making a division 
of the progress of Maritime International Law into a variety 
of difierent periods or epochs, founded solely on alleged 
changes of what appears to have been the original or earliest 
practice among the European nations, in consequence of 
several particular treaties having, in the course of the two 
last centuries, been entered into by certain individual nations, 
without taking into view or account, the general practice of 
these very nations' towards other states, during the sub- 
sistence of these very treaties, and contrary to, or different 
from, the stipulations contained in them, as the said 
practice is evinced by the internal legislative or* admi- 
nistrative regulations of the states or governments, who 
had entered into these treaties, the judgments of their 
tribunals, and the writings of their jurists; and also in 
consequence of several particular internal ordinances, esta- 
blished by one or two great nations, who, however powerful, 
could not justly or legally affect the rights of other separate 
and independent states. But such partial and scanty evidence^ 
collected, or rather selected, from a few scattered treaties, 
without ascertaining the progressive conduct generally of 
each nation from its own records, or from the arbitrary 
ordinances of a powerful nation, is quite defective and in- 
suflScient for the establishment and composition of a correct 
and true narrative of the progressive advancement of Inter- 
national Law. 

Thus in his theory, the earliest practical rule in maritime 
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war^ as proved by the Consolato del Mare, and other aotho- 
rities cited by M. Pardessus in his " Collection des Loix Ma- 
ritimes,^ torn. ii. p. cxxii. and cxxv. and p. 303. by which an 
injured belligerent was entitled to seize at sea the vessels 
and cargoes of his enemy, and also the goods belonging to 
the enemy, although carried in neutral vessels, upon reim- 
bursement to the neutral shipowner of the freight due to him, 
but not neutral goods although on board hostile vessels, is 
held by M. Schoell to have been changed by a treaty in 
1417 betweea Henry Y., King of England, and John the 
Fearless, Duke of Burgundy, by which it was agreed, that 
neutral goods on board^^a hostile vessel should be good prize ; 
and by an ordonnance of Francis L, King of France in 1543, 
by which hostile goods on board neutral vessels were held to 
render, not only the remainder of the cargo, though neutral, 
but also the neutral vessel itself, liable to confiscation. Yet 
it is abundantly obvious, that this treaty merely altered, and 
could only alter, the previous state of the law and practice 
between England and Burgundy, so long as it lasted, while 
the practice of other nations, such as Denmark, Sweden, the 
Hanse Towns, Scotland, Spsun, Venice, Genoa, &c. remained 
the same as formerly ; and the practice even of England and 
Burgundy towards these other nations, also remained the 
same. And it is equally manifest an ordonnance of the King 
of France could merely affect the French practice, while it 
proved against that government an aggravated deviation from 
the previous usage. 

Again, M. Schoell distinguishes a third epocli of Maritime 
International Law, upon the following very defective evidence 
afforded by detached national conventions: a public document 
by which the Turkish government agreed in 1604 that hostile 
goods on board French vessels should not be confiscated ; a 
treaty in 1646, by which France granted a similar favour to 
Holland for four years, and afterwards granted, or refused, 
that indulgence at pleasure ; a public document by which Hol- 
land obtained from the Ottoman Porte the recognition of the 
old rule of the Consolato del Mare, by which neutral property 
was respected though on board hostile vessels; a treaty in 
1630 obtained from Spain by Holland, by which all Dutch 



382 JiUemaHonal Law. 

goods in hostile veflflejs were to be confiscated, but all goods 
on board Dutch vessels, though belonging to the enemies of 
Spidn, were to be free; treaties between England and Por- 
tugal in 1642 and 1654, between England and France in 
1655 and 1677, between England and Spain in 1667 and 
1670, and between England and Holland in 1667 and 1674, 
by which it was agreed, very much in consequence of the 
interested urgency of Holland, that the neutral flag should 
protect hostile ^goods. But these temporary arrangements, 
on particular occasions, between individual nations, did not 
alter the general rule recognised in previous practice, and 
founded on the obvious and almost intuitively apprehended 
maxim of right, that a belligerent who has been provoked by 
injury, is entitled to enforce his rights against his enemy by 
seizing his goods, whether in his own country or on the high 
seas. And, accordingly, in point of fact, the practice of the 
different nations just mentioned, towards others, than the 
opposite contracting parties, continued, notwithstanding these 
treaties, to be the same as formerly ; as appears from their 
own internal regulations, records, and works of their writers, 
such as Loccenius, Bynkershoek, D'Abreu, Yalin; and no 
such treaties were entered into by England, with the northern 
kingdoms of Denmark and Sweden. 

Proceeding in the same course of inconsequential deduc* 
tions from premises inadequate in point of &ot, M. Schoell 
represents the celebrated Ordonnance de la Marine of Louis 
XIY. in 1681, as constituting a fourth epoch of Maritime 
International Law ; as if the legislative enactment of any single 
nation could constitute a body of International Law, obligatory 
on all the other independent states of Europe. In the same 
vague and inaccurate mode of apparently holding treaties 
absolutely and conclusively to constitute International LaW) 
and to set aside not only previous practice, but to annul legal 
principles, M. SchoeU next distinguishes the treaty <^ 
Utrecht in 1 7 13, as forming a fifth epoch in International Law, 
and establishing the rule, that the neutral flag protects the 
hostile cargo. But this is another deduction unwarranted 
by the premises. The treaty of Utrecht in 1713 between 
France on the one side, and Great Britain and Holland on 
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tbe otheTj no doubt in consequence of the influence possesBod 
by Holland at that period, sanctioned the rule just meuf 
tioned; and so long as that treaty remained in force, the 
parties who so contracted, were of course bound to observe 
this rule towards each other. But that this treaty was not 
intended to establish, and did not establish, that rule, as 
General Common International Law, is manifest from the £sust 
of the stipulation being inserted only in the treaties between 
Great Britain and Holland on the one side, and France on 
the other; and from its not being included in the other 
treaties, which are usually denominated the Treaty of Utrecht; 
such as the treaty of 1713, between Spain and Great Britain^ 
and between Spain and France, or extended in any way to 
the northern kingdoms and states of the Baltic, or to the 
southern states of the Mediterranean and Adriatic. The 
enunent Spanish and French jurists of last century, alsd 
D'Abreu and Valin, clearly prove that such treaties merely 
c6nstituted exceptions from, but did not permanently change, 
the general rule and practice observed by these nations. 

Finally, upon the same erroneous theory of holding treaties 
or special contracts between particular nations to constitute, 
and from time to time to alter and form of new General or 
Common International Law, M. Schoell represents, as a sixth 
epoch in the progress of that law, the French K^glement of 
1744, which so modified the practice of France, as to declare 
that hostile goods on board neutral vessels should, as forr 
merly, be confiscated, but that the neutral vessels should be 
released. He notices also under this epoch, certain treaties 
between France and other states, in the earlier part of the 
eighteenth century, and inquires into the changes in French 
practice. But into this detail it is unnecessary to follow 
him, since these treaties could only bind the nations, who 
were parties to them, and could not, any more than French 
practice, of itself, constitute Common International Law. 

So much for the evidence of tbe class of errors we have 
just been considering — those of exaggerating the extent and 
effects of the Conventional Law of Nations, by assuming 
treaties between or among nations, as chiefly or not wholly 
constituting and affording evidence of the existence, and of 
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the Buccessiye alterations of the General and Common Con- 
suetudinary Law of Nations, as well as of the Particular Con- 
ventional Law of Nations, or Jus Pactitium, — of omitting 
all notice of the contemporary different practice of the con- 
tracting parties themselves towards the other nations, with 
whom no such treaties have been entered into ; and of passing 
over in silence the temporary nature of treaties, and the 
various events and accidents, by which they may be legally 
extinguished and terminated. 

In our next article we proceed to the other class or des- 
cription of errors before alluded to, and conclude our cursory 
observations on this subject. 



ART. IV.— THE SEPARATE JURISDICTIONS OF LAW 
AND EQUITY. 

Report upon Judicature in the Presidency Towns. From the 
Indian Law Commissioners to the Honourable the President of 
the Council of India in Council. Dated 15th of February, 1844* 

As in the physical, so in the moral world of discovery, it 
almost invariably happens that various men at different parts 
of the earth will be found directing their attention at the 
same time to the same point, and often coming to the same 
conclusions. Those who have been, from position, or cir- 
cumstances, or genius, in advance of their fellow men, have 
been found, watching the dawn of the coming truth, from 
their various positions throughout the world, with nearly 
equal information, although frequently using different methods 
of arriving at the same results. We can all well remember 
how about the same time the inquiries of Tycho Brahe and 
Kepler were sweeping the sky from their separate observa- 
tories^ ; and many recent illustrations of the same mode of 
arriving at discoveries in various departments of science 
will readily occur. The time arrives when the truth is to 
appear ; and in passing from obscurity into light, it is usually 
communicated to more than one. This reflection has been 

> ** The achievements of intellectual power, though often begun by one mind 
and completed by another, have ever been the resultJs of combined exertions.**— 
Brewster't Life of Newton, 113., in allusion to these discoveries. 
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suggested by the paper at the head of the article. It is at 
least carious that about the same time in British India, in 
the United States of America, and in this country — in all 
of which the same general law prevails — that the propriety 
of the present separation of the jurisdictions of Law and 
Equity has come under consideration, and that the legislature 
of one of these countries has, with some degree of violence, 
declared that such separation shall no longer exist. With us, 
and with all our vast dependencies, this change, if it ever 
takes place, must proceed more slowly. It must be approached 
by degrees : but however willing we may be not to attempt 
any sudden or violent alteration of a point on which turns so 
much of our present juridical constitution, yet no one will 
deny that under the circumstances, the subject demands the 
fullest consideration. We have already^ repeatedly called 
attention to the change which has taken place in the Courts 
of New York ; and we now propose making some very full 
extracts from the report of the Indian Law Commissioners ' 
on the same subject. It is to be observed that here the 
Commissioners have the full advantage of free communica- 
tion with the learned Judges of the Supreme Courts in the 
three presidencies, — a practice for which it could be wished 
that more precedents could be found in this country among 
the Judges of our Superior Courts, who are not always 
inclined to answer a set of printed questions sent them by a 
Committee of the House of Lords, on subjects intimately 
connected with the administration of justice. There is no 
such reluctance, we are happy to see, shown in India; and 
we are satisfied that the greatest advantage to the community 
will result from the experience thus communicated by the 
Intimate heads of the profession. 

Without further preface, let us see in what way the sub- 
ject is here dealt with. ^' In the result," the Commissioners 
say (p. 2.), "we contemplate the administration of all the 
substantive law of the country put into the form of codes by 
one system of Courts." 

They thus state the present difficulty : — • 

' 8 L. R. 387. See also « Jurist,** Nos. for May and June 1849, passim. 
* The gentlemen who sign this report are C. H. Cameron (who has now 
retired from the Commbsion), F. Millett, D, Elliott, and H, Borradaile. 
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** At present there is no way iti wbick a BuitOr in the Presi- 
dency Towns (Bombay is a partial exception) can have the ben^t 
of cheap and rational procedure (particularly in the viva voce 
examination of his adversary), without foregoing the benefit of 
that legal learning which secures the correct application of the 
substantive rules of Law and Equity. Nor is there any way in 
which a suitor can get the benefit of that legal learning, except by 
sacrificing the advantages of cheap and rational procedure." (P. 2.) 

. And then they thus enter upon the main question of estar- 
blishing a new Court : — 

** The second respect in which the Courts existing in the Presi- 
dencies are very unfit models, is, that the Rules of Law which are 
called Law, and the Rules of Law which are called Equityi are 
administered by two diflferent jurisdictions. Li the result, we con* 
template the administration of all the Substantive Law of the. 
country, put into the form of Codes, by one system of Courts. 
But it seems clear to us that the Rules of Law which are called 
Law, and the Rules of Law which are called Equity, should, in 
their present condition, be administered by one system of Courts 
in the Presidencies as they already are in the Mofusgil. On 
account, however, of the magnitude of this experiment, and on 
account of the high authorities which may be vouched against it^ 
we propose to proceed by steps. 

" We propose only to give to our new Court power to admi« 
nister complete justice — that is, to administer ]^uity as well as 
Law— in all suits within its jurisdiction; and we propose that 
its jurisdiction shall be concurrent with, not exclusive of, the 
jurisdiction of the Supreme Court in actions at Law, leaving to 
the Supreme Court alone, for the present, all the rest of its Equit- 
able jurisdiction. We ourselves feel perfectly confident of the 
success of our experiment ; but confidence of the success of such 
an experiment cannot be attained without long and careful reflec- 
tion : the public, therefore, cannot be expected fully to share it* 
But proceeding, as we propose, by steps, all that can be imagined 
to be put to hazard by failure is of trifling value compared with 
the benefits to be attained by success. For suppose that, as we 
expect and intend, the suitors at law should be drawn away from 
the Supreme Court by the greater cheapness and simplicity of the 
new procedure, and the faculty of examining the adversary ; and 
suppose further that, contrary to our expectations, the new judica- 
ture, original and appellate, should not appear to those who may 
watch its operation, with a view to the interests of justice, to be a 
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powerfiil instrumeht for the difcoverj of truth and for the correct 
npplication of the rules of Substantire Law, then the whole of 
that large portion of Equity which is not consequent upon a suit 
at Law would remain untouched^ and, if ever reformed at all, 
would be reformed in some other way. The whole machinery 
would be left standing, and the portion of Equity and of Law drawn 
away by our new Court would revert to its original condition. 

" On the other hand, if the experiment should^ as we venture to 
foretell, be completely successful, the Grovemment could then pro- 
ceed, with the greatest confidence, to provide that the new Court 
should entertain all suits in Equity, whether based upon previous 
proceedings at Law or not. 

^<Li like manner, and for the same reason, (viss., the doubt 
wldch may be felt by the reflecting portion of the public as to the 
success of our experiment,) we do not recommend the abolition of 
the Common Law jurisdiction of the Supreme Court. We believe 
that such a measure might be unpopular ; and we think that our 
object may be attained in a gentler way, and without shocking any 
prejudices, by allowing the two systems to subsist together. We 
do not even intend to protect the jurisdiction of the new Court by 
enacting that no one who sues at law in the Supreme Court shall 
recover costs. 

" If this plan is adopted, there will be two roads open at once 
by which the suitors of the Presidencies may obtain the great 
benefit of having the profound learning of the Judges of the Su* 
preme Court applied to their affairs.^ To disentangle transactions 
which the ignorance, negligence, and fraud of mankind have com« 
plicated, and to refer each essential part of the transaction to the 
principles of Law or Jurisprudence which ought to govern it, must 
always be the subject-matter of a science and an art. It is vain 
to expect that this science and this art can be fully mastered with-> 
out long and arduous discipline. That discipline the Judges of 
the Supreme Court have gone through ; and it is because of the 
high value we set upon their science and art, that we are so 
anxious effectually to open the advantages of them to the puMic. 



^ The only qualification we have introduced into the Act for the professional 
Commissioners, is, that they shall be Barristers of five years* standing ; under 
this provision the Judges of the Supreme Court might of course be employed 
in administering justice in the new Court. But if they should not be so em« 
ployed, the suitors will have ready means of obtaining the benefit of their 
learning under the scheme which we are recommending, by appeal to th« 
College of Justice. — Note of Commissioners, 
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" Wheti these two roads are open at the same time, it will be very 
instructive to observe what sort of causes are carried by the new 
road and what sort by the old. Our own belief is, that in no long 
time it will become disreputable to sue at law in the Supreme 
Court. It will soon be understood that a plaintiff who prefers 
bringing his action there, is a man who is afraid of being person- 
ally examined as to the truth of his case; a man who shuns equity 
and good conscience ; a man who wishes to entangle his adversary 
in the meshes of written special pleadings, and to have his cause 
decided upon some point foreign to the merits of it. 

" In this state of things we of course expect that the Common 
Law jurisdiction of the Supreme Court will wither away in the 
presence of its rival, and that the Legislature will shortly be able 
to abolish it without exciting alarm or regret. 

" There are two other respects in which the tribunals of the 
presidencies are, iu our opinion, unfit models. 

" First, in respect to their method of pleading. 

" Secondly, in respect that the public is not associated with 
them in the business of judicature. 

" In the Supreme Court there are the elaborate rules of English 
pleading calculated for the most part, as we believe, to produce the 
best results when they are observed ; but as the pleading is not 
oral, the mode in which the neglect of them is visited upon the 
suitors produces great mischief, and the consequence of this mis- 
chief has been a very strong prejudice against special pleading. 
To such an extent has this prejudice run that every unfair attempt 
to put aside in an argument the real merits of the case, is in popu- 
lar language called special pleading. It must be confessed, how- 
ever, that the confusion of thought which is implied in such an 
application of the term ^special pleading' is owing quite as much 
(if not more) to the indiscriminate defence of the English system, 
as to the indiscriminate attack upon it. The truth is that special 
pleading, that is to say the logical rules which constitute the es- 
sence of it, and which are of universal application, is not only, 
what Mr. Serjeant Stephen calls it in his admirable treatise on the 
subject, • a fine juridical invention,' but is the method which ought 
to be followed in all disputes, whether forensic or not, by parties 
desirous in good faith of terminating their disputes. 

" In the Court of Requests the pleading is oral, but is subjected 
to no rules. 

"In neither tribunal is there any jury, or any portion of the 
public appointed to perform such functions of a jury as are really 
useful. 
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" The draft act for establishing our new Court embodies our 
project for reform in both these particulars ; but we beg to reserve 
the full discussion of them for a future report. We are aware 
that with respect to them differences of opinion exist, while with 
respect to the subjects of our present report we have sanguine 
hopes of unanimity." (P. 5.) • 

The argument is afterwards fully and fairly entered 
upon : — 

" The subject is very intricate, and much adventitious obscurity 
has gathered about it from the want of accurate distinction between 
schemes for investing Courts of Law with equitable powers, by 
means of legislative interposition, and schemes for doing the same 
thing by mere judicial authority. All schemes of the latter kind ^ 
must be defective, must be productive of consequences not desired 
by the framers of them ; because no judge, however much disposed 
ampliare jurisdictionem for the benefit of the suitors in his court, 
can venture by mere judicial authority to assume all. the powers 
and to create all the machinery which are necessary for the effec- 
tual exercise of equitable jurisdiction. The Legislature alone can 
give these powers and this machinery. 

" The opponents of this branch of law reform can say with 
truth that Lord Mansfield failed in his attempt to accomplish it ; 
that Lord Kenyon, Lord Eldon, and Lord Eedesdale have pro- 
nounced his attempts to be extremely mischievous ; and that Mr. 
Justice Buller, who was his favourite disciple, is believed, upon the 
high authority of Lord Eldon, to have recanted in his latter days 
when mature experience had shown him the fallacy of his early 
opinions. 

" If these statements could neither be answered nor explained 
away, it would be impossible to deny that they form a very strong 
presumption against the success and the prudence of any such 
enterprise as that in which we are now endeavouring to engage 
the Government of India. But a careful examination of the lead- 
ing cases at Law and Equity upon which these statements are 
founded, will show that they may be completely explained away, 
so far as regards our purpose, by the distinction above brought to 
view. Perhaps, also, it will appear from this examination that 
even the inherent deficiency of the instrument with which Lord 
Mansfield worked, would not have rendered the attempt so un- 
availing, if the zeal and industry of later judges and chancellors 
had not been so steadily exerted to counteract it. If, instead of 
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this, Lord Munefield's doctrines had been followed, it is probable 
that the public opinion on the Bobject would have been changed^ 
And that the Legislature would in time have conferred the neces- 
sary powers upon the Common Law Courts. It is possible also 
that Lord Ifonsfield thought the process of attachment might be 
employed for enforcing anj equitable jurisdiction which the Courts 
of Law might succeed in acquiring. 

" Sir James Scarlett (now Lord Abinger), in a communication to 
the Commissioners on Courts of Common Law (from which we 
have borrowed some of the provisions of our scheme), published in 
the appendix to their first report, expresses himself as follows: — 

" * The Courts of Common Law should be possessed of sufficient 
power in all cases of actions properlj brought before them to 
oblige the parties to do justice to each other, without having re- 
course to a bill in Equity. Those who look to the history of the 
Common Law from the accession of Lord Mansfield to his high 
station in the Court of King's Bench will perceive, that if the 
same liberal and enlightened spirit had always prevailed in the 
Courts of Common Law, many of the difficulties in the way of 
suitoft would long since have vanished ; he first allowed a defend- 
ant to have a commission from the Court for examining witnesses 
abroad. The Legislature has slowly and at length allowed the 
same privilege to a plaintiff.' (P. 655.) 

^^ We proceed to the examination of the cases. Lord Mansfield 
finding himself frequently obliged in the Court of King's Bench 
to do .what he felt to be unjust, and what he knew that the Courts 
of Equity would on that account render of no effect, looked 
anxiously for every occasion on which by the exercise of judicial 
discretion, he might assimilate the doctrines of his Court to thos6 
of the Equity Courts, and thus do justice at once to his suitors 
instead of driving them to seek it elsewhere at the cost of much 
money and much time. For this he was stigmatised by Junius 
as an * admirable Praetor,' and by Lord Redesdale from the Bench 
as having *on his mind prejudices derived from his familiarity 
with Scotch law.' The desire of a judge to be saved from the 
necessity of doing manifest injustice might, one should think, be 
accounted for without having recourse to prejudices in favour of 
the Scotch or Roman systems. Lord Mansfield, no doubt, admired 
this part of those systems because he desired to decide justly, he 
did not desire to decide justly because he saw in those systems the 
means of doing so. 

^^ One occasion which presented itself to him of assimilating the 
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decisions of his Court to the decisions in Equity, was the execution 
of powers of appointment* 

'* In the case of Rattle r. Pophano^ it appeared that npon a 
marriage settlement a power was given to every tenant for life, 
when in possession, to limit the premises to any woman he should 
marry, for her life, by way of jointure and in lieu of dower. The 
tenant for life made a lease for ninety-nine years determinable on 
the death of his wife. Lord Itafdwicke in a Court of Law held 
the lease not to be warranted by the power. The widow brought 
her bill in the Court of Chancery, and Lord Talbot, arguing from 
the same premises, the power and the lease, without any other 
circumstance, held the lease to be warranted by the power, and 
decreed the defendant to pay all the costs both at Law and in 
fiquity. See 2 Strange, 992. ; 2 Burr. 1147. \ 7 T. R. 480. ; and 
Cunningham, 102. 

*' Lord Mansfield thought this a very inconvenient and absurd 
collision of Law and Equity, and he thought, moreover, that on 
this puticnlar subject, viz. the execution of powers of appointment, 
the collision was not rendered necessary, nor even justified by 
technical principles, lie thought that powers of appointment being 
originally in their nature equitable, and only falling under th6 
cognisance of Courts of Law by virtue of the Statute of Uses, 
whatever is a good execution of a power in Equity ought to be a 
good execution at Law. He seems, however, to have been fully 
«ware that both the legal and equitable decisions on the subject 
were inconsistent with this doctrine." (Pp. 21—24.) 

We must now make a long extract in continuation^ but we 
think it is well worthy of our readers' attention : -^ 

" The short history of this matter is as follows : — 
" In "Whitlock's case, 8 Rep. 69 b., it was laid down and agreed 
by the whole Court that under a power to make an estate for three 
lives, the donee cannot make a lease for 99 years determinable 
upon three lives. 

^^ This resolution of the Court of King's Bench, Lord Notting- 
ham, when Lord Keeper, declared might be laughed at. This was 
in the case of Smith t?. Ashton, Mich. 1675. In Freeman's Cases 
in Chancery, Appendix 309., he is thus reported : < But when it 
doth appear that it was intended the person should have such a 
power, the Court of Chancery will not be strict in all the circum- 
stances of executing it ; and he said the resolution In Wliitlock's 
case, 8 Co. (where an estate is made for ninety-nine years, if three 
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lives lived so long, in pursuance of a power to make leases for 
three lives), may be laughed at ; and therefore although aquitas 
$eguitur legetUy generally, yet sometimes lex sequitur (BquUatem^ 
and the judges of late have made larger constructions of powers, 
as appears in Cumberford's case, 2 Boll, 262.' 

" It does not here appear with perfect distinctness whether 
Lord Nottingham meant that the decision in Whitlock's Case might 
be laughed at because it was bad law, or only because it was suck 
law as a Court of Equity would take care to render of no effect. 
But enough appears to warrant us in believing that this eminent 
chancellor did not (as some later Equity judges have done) hold 
it to be the duty of the Common Law judges to persist in making 
decisions at Law which were sure to be laughed at in Equity. 

" It was, however, upon the authority of the resolution in Whit- 
lock's Case that the above-mentioned case of Rattle r, Popham was 
decided at Law. 

<' Lord Mansfield's opinion upon that case and upon the subject 
in general is expressed in the case of Zouch v, Woolston, 2 Burr. 
1146. 

" * There is good sense in what Mr. Dunning said (Mr. Dunning 
was counsel for the defendant), that executions of powers should 
have the same construction, force, and effect in Courts of Law 
which they have in Courts of Equity, because the Statute of Uses 
transferred that mode of real property from Equity to the Common 
Law. Wliatever is a good power or execution in Equity, the sta^ 
tute makes good at Law.' 

" This and other observations of Lord Mansfield in the case of 
Zouch V. Woolston, gave rise to the violent assault which Lord 
Eedesdale made upon him in the case of Shannon v. Bradstreet 
1 Schol. & Lef. 52. 

^' ' Lord Mansfield had on his mind prejudices derived from his 
familiarity with the Scotch Law, where Law and Equity are ad-» 
ministered in the same couii;s, and where the distinction between 
them which subsists with us, is not known, and there are many 
things in his decisions which show that Ids mind had received a 
tinge on that subject not quite consistent with the Constitution of 
England and Ireland in the administration of justice. It is a most 
important part of that constitution that the jurisdictions of the 
Courts of Law and Equity should be kept perfectly distinct ; no- 
thing contributes more to the due administration of justice. And 
although they act in a great degree by the same rules, yet they act 
in a different manner, and their modes of affording relief are dif- 
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ferent ; and any bodj who sees what passes in the Courts of Justice 
in Scotland will not lament that this distinction prerails. But 
Lord Mansfield seems to have considered that it manifested libe<*^ 
rality of sentiment to endeavour to give the Courts of Law the 
powers which are vested in Courts of Equity ; that it was the 
duty of a good judge ampliare jurisdicthnem. This, I think, is 
rather a narrow view of the subject — it is looking at particular 
cases rather than at the general principle of administering justice, 
observing small inconveniences, and overlooking great ones. On 
this argument of Mr. Dunning, Lord Mansfield said that *' there 
was good sense in what he said," and that '' whatever is a good 
power or execution in Equity, the Statute of Uses makes good at 
Law" — very good — but the statute does not make good at Law 
what was not good in Equity, but which a Court of Equity, by its 
peculiar mode of acting, will make good. This distinction Lord 
Mansfield was much disposed to overlook ; for example, he consi- 
dered contracts for leases to be leases, and was followed by Mr. 
Justice Buller. Great inconveniences ensued, which are now hap- 
pily got rid of. A Court of Equity makes good a contract by de- 
creeing an actual lease; a Court of Law cannot do so. Lord Mans- 
field inclined to hold a party bound by a contract not to set up his 
legal title in ejectment, and so in many other instances ; forgetting 
what he himself had been familiar with in his practice in Equity, 
and that he would endanger half the titles in the kingdom. 

*' * Mr. Justice Buller held that when a mortgage term had been 
once assigned in trust to attend the inheritance, the owner of the 
term could not make it a mortgage term again, and in consequence 
he drove' the mortgagee into a Court of Equity, and produced that 
very mischief which Mr. Justice Wilmot, in Zouch v, Woolston, 
considered to be a very grievous one ; Lord Mansfield is repre- 
sented by the reporter in the case of Zouch v, Woolston as having 
said that '' after the Statute of Uses, Courts of Equity reasoned as 
they would have done if that statute had not been niade. And 
yet whatever is an equitable ought to be deemed a legal execu- 
tion of a power ; for there can be no circumstance to afiect a 
remainder-man personally in conscience when a power is not duly 
executed, any more than the issue in tail or the successor of an 
ecclesiastical person if a lease is not duly made." If these words 
really dropped from Lord Mansfield, he must have totally forgot- 
ten all that passed while he was in practice in Courts of Equity. 
This would overturn the case of Coventry v. Coventry, and all the 
cases on jointuring powers. The cases of tenant in tail and of 
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ecclesiastical persons are totally different ; there was no power to 
l^ind a remainder-man arising from the nature of an use previous 
to the Statute of Uses, and as to ecclesiastical persons, thej are 
prevented bj statute from making leases except pursuant to the 
statute ; and all leases not made pursuant thereto are expressly 
made void against the successors to all intents and purposes. The 
same reporter makes Mr. Justice Wilmot say, " It is much to be 
lamented that after the Statute of Uses the Courts of Common 
Law had not adopted all the rules and maxims of Courts of Equity .", 
It is scarcely to be believed that this could have fallen from Mr. 
Justice Wilmot ; and if Lord Mansfield found fault with the decin 
sion in the case of Rattle v, Popham, as he is represented to have 
done, I think with deference that there was no ground for the re* 
mark. I must therefore consider what is thus attributed to Lord 
Mansfield and Mr. Justice Wilmot in the case of Zouch v. Wool- 
ston, as of no authority on this subject ; and I think I am war-^ 
ranted by the decision in Campbell v. Leach (made with the con- 
currence of such high authorities as Lord Chief Justice De Grey, 
and Chief Baron Smyth) in saying that a contract of this descrip« 
tion does bind a remainder-man.' 

<* Before we proceed to consider these objections of Lord Bedes«- 
dale with reference to our own purpose, we must endeavour to 
clear up some of the difficulties which appear to us unnecessarily 
to perplex this controversyt When Lord Bedesdale insinuates, 
that the expressions attributed to Lord Mansfield and Mr. Justice 
Wilmot are so absurd that it is hardly to be believed that they 
really could have used them, he seems to us to be under a great 
misapprehension of their meaning, and also to suppose that the 
difierences between them and his own opinions were more nu-r 
merous than in truth they were. 

'^ The only fundamental difference, from which all the rest are. 
deduoible, is as to what is a good execution of a power in Equity, 
putting Law out of the question. 

*^ Lord Bedesdale admits that whatever is a good power or exe- 
eution in Equity, the Statute of Uses makes good at Law ; but he 
implicitly denies that such an execution of a power as the lease la 
the case of Battle v, Fopham is good in Equity. According to 
him, it is only such an execution as a Court of Equity, by itft 
peculiar mode of acting, will make good. Lord Mansfield and 
Mr. Justice Wilmot, on the other hand, would have said, and, as it 
appears to us, with rigorous accuracy, that the lease was a good 
exeoutlon in Equity ; and that the only reason why. a Court .o& 
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Equity acts in such cases in the peculiar mode alluded to^ is for 
the purpose of making such an execution of a power good at Law. 
And consequentl/i if the Courts of Law had (as Lord Mansfield 
thought they ought) held such executions of powers to be good at 
Law by the statute, because they were always good in Equity ; 
there would have been no necessity for Courts of Equity to inter* 
pose with their peculiar mode of acting so far as regards the execu-' 
tion of powers* When Lord Mansfield held an agreement for a 
lease to be a lease he was proceeding on different grounds. The 
Statute of Uses did not help him then. He was no longer availing 
himself of technical principles to get at Equity in a Court of Law, 
but encroaching upon equitable jurisdiction, with no othei* excuses 
than the desire x>f doing justice, the equitable origin of the purpose 
to which the action of ejectment has been applied, viz., that of re* 
covering the land, and the doctrine that ejectment, being a fictitious 
action invented by the Courts, no party ought to be permitted to 
prevail in it against good conscience. But in his doctrine respect- 
ing the execution of powers, he was able to deduce the conclusionif 
at which he desired to arrive, from the letter and spirit of the Sta* 
tute of Usesi that statute having converted a large portion of 
Equity into Law. We do not think it necessary to quote any of 
the numerous Equity cases in which it is distinctly laid down that 
such an execution of a power as the one in question, is good in 
Equity, It would, indeed, be sophistical to quote them against 
Ix>rd Bedesdale ; for he of course did not mean to dispute the 
proposition as it is used in those cases, but only to explain it. To 
show (that is) that when the authorities say a good execution in 
EquUy they mean an execution which will be made good in Equity 
by the mode of acting peculiar to the courts administering that 
system. That is the real question on which Lord Mansfield's 
opinion and Mr. Justice Wilmot's are to be set against Lord 
Redesdale's, and it is not properly a question of English Equity, 
but a question of General Equity, and one of which none of the 
English Equity oases afibrd any solution. It could not, indeed| 
ever arise for practical solution in any English Court of Equity. 
It could only arise for practical solution in a country where there 
are no Courts but Courts of Equity. 

<< The question stated generally is this. When A. is bound in 
conscience (as for example by being contracted) to make a good 
title to B. why does a Court of Equity direct him to execute a 
conveyance ? Is it for the purpose of conferring upon B. a good 

Hi 
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title both at Law and in Equity, or merely a good title at Law ? 
We conceive it is for the latter purpose only. 

" So little has this part of the theory of our legal constitution 
been considered, that as far as we know the only authorities on it 
are, first, that of Lord Mansfield and Mr. Justice Wilmot them- 
selves in this case of Zouch r. Woolston, and some other cases (if 
we are not mistaken in supposing that this doctrine is involved in 
them) and secondly, that of Professor Austin, in his notes to the 
Table containing ' The arrangement, which was intended by the 
Homan institutional writers (according to the opinions current 
amongst civilians from the latter portion of the 16th to that of the 
18th century.)* 

" * According to English Equity, says Mr. Austin, (i. e, accord- 
ing to the law which certain of our Courts administer) a sale and 
purchase though it is styled a contract^ imparts to the buyer, with- 
out more, dominion or jus in rem. In the technical language of 
the system, what is agreed to be done is considered as done. The 
subject of the sale is his as against the seller especially ; and the 
subject is also his as against the world at large. The only interest 
in the subject which remains to the seller, is a right in re aliena : 
a mortgage or lien expressly or tacitly created, to the end of se- 
curing the equivalent for which he has aliened. 

" ' But according to the antagonist system which is styled pre- 
eminently Law, a sale and purchase, without more, merely imparts 
to the buyer jus ad rem. The seller is obliged by the sale to 
transfer the subject to the buyer, and, in case he break his obliga* 
tion by refusing or neglecting to transfer, the buyer may sue him 
on the breach, and recover compensation in damages. But that is 
the extent of the right which the sale imparts: The property or 
dominion of the subject still resides in the seller, and, in case he 
convey the subject to a third person, the property or dominion 
passes to the alienee. 

"* Now, if the antagonist Late were fairly out of the way, the 
right of the buyer according to Equity would stand thus. Unless 
the seUer refused to deHver the subject, and the buyer, in that 
event, were satisfied with his right to compensation, the sale and 
purchase, though styled a contract, would give him completely and 
absolutely dominion, or jus in rem. He could vindicate or re- 
cover the subject as against the seller himself, and as against third 
persons who might happen to get the possession of it. The so- 
styled contract would amount to a perfect conveyance, 

" * But, by reason of the dominion or property which remains 
to the seller at Law, the sale and purchase even in Equity, is stiU 
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imperfect as a conveyance. In order that the dominion of the 
buyer may be completed in every direction, something must be 
done on the part of the seller. He must pass his legal interest in 
legal form. He must convey the dominion or property which still 
resides in him at Law, according to the mode of conveyance which 
Law in its wisdom exacts. 

" * To this special intent or purpose, the buyer, even in Equity, 
has merely jus in personam^ or (borrowing the language of the 
Roman Lawyers) the subject of the sale, even in Equity, continues 
in obligatione, 

" * Speaking generally, the buyer in contemplation of Equity 
has dominion or jus in rem, and speaking generally, the sale in 
Equity is therefore a conveyance. 

"*But, to the special intent or purpose which is mentioned 
above; the buyer has jus in personam, or (changing the shape of 
the expression) the seller remains obliged. This right in personam 
certam and this corresponding obligation, Equity will enforce in 
specie* And in respect of this right in personam, and of this cor- 
responding obligation the sale, even in Equity, is properly a con* 
tract: 

" This is a very explicit statement of the general doctrine of 
English Equity, and, if it is also a correct one, it follows, with re^ 
gard to the execution of powers for meritorious consideration, that, 
as soon as the Statute of Uses had put < the Antagonist Law fairly 
out of the way,* every court in the countiy ought to have held 
that such an execution of a power as was, speaking generally, a 
conveyance in Equity before the statute, and only not a convey- 
ance in Equity for the special purpose of enforcing the obligation 
to make such a conveyance as ' Lato in its wisdom exacts,'-— 
every court in the country, we say, ought to have held such an 
execution to be a perfect conveyance to all intents and purposes. 

" Now if this doctrine be kept in view in the examination of 
the dispute about the execution of powers, it will be seen that (be 
the doctrine correct or incorrect) Lord Mansfield knew perfectly 
well what he was about, — that there is no ground for accusing him 
of having forgotten all that passed while he was in practice in 
Courts of Equity, and of overturning all the cases on jointuring 
powers, nor for assuming that he held a contract of the sort in 
question not binding on a remainder-man. 

" Sir E. Sugden in his work on Powers adopts Lord Redesdale's 
view of the question of general Equity and also his two supposi- 
tions, — first, the supposition that Lord Mansfield was altogether 
forgetting that question, whereas we believe that it was distin 
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present to his mind, and that all his conclusions are logically 
deduced from it ; and secondly, the supposition, which we belieye 
to be equally unfounded, that Lord Mansfield thought his doc« 
trine, that the execution of powers should receive the same con-*^ 
Itruction at Law as in Equity, was in accordance with the course 
which, under the existing circumstances. Courts of Equity ha4. 
adopted. 

" On the question of general Equity and on the supposition that 
Lord Mansfield had neglected it. Sir Edward Sugden merely 
adopts what Lord Redesdale had said. But with respect to thai 
other supposition he observes, * Lord Mansfield adduced this deci- 
sion of Lord Talbot's (the decision in Equity in Rattle v. Popham) 
in support of his favourite doctrine, that whatever was an 
equitable, ought to be deemed a legal execution of a power. In a 
late case before Lord Redesdale, in which he combated this doc* 
trine, he said that if Lord Mansfield found fault with the decision 
in the case of Rattle v, Popham, as he was represented to have 
done, he (Lord Redesdale) thought with deference that there was 
no ground for the i*emark, and indeed^ notwithstanding Lord 
Mansfield's assertion, it appears from a manuscript note of thQ 
case, which will be found in the appendix to this volume, that 
Lord Talbot admitted clearly that the power was not well executed 
at Law, but he relieved the wife against the defective execution on 
the general rule of Equity.' 

^^ Now there is no assertion of Lord Mansfield inconsistent with 
this version of the case. He never meant to say that Lord Talbot 
found fault with the decision at law. He did not adduce the case 
in support of his own favourite doctrine, but for the purpose of 
g^howing what mischiefs had ensued because Courts of Law had 
omitted to adopt that doctrine, and had thus driven Courts of 
Equity to deal with these cases just as if the Statute of Uses had 
never been enacted. 

^< All this derives strong confirmation from what Lord Mansfield 
himself afterwards said in the case of the Earl of Darlington v* 
Pulteney. 

'''It is very difiicult to maintain on any principle of law, reasoi^ 
or convenience, a distinction between equitable and legal execu<« 
tions of powers, which were originally in their nature equitable, 
but they are by the Statute of Uses transferred to Common Law* 
Mr. Kenjon has said very truly, that at Common Law powers 
were unknown. They were modifications of trusts, and directions 
to the trustees which bound his conscience, and which be wets 
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compellable in a Court of Equity to executo* The Statutes oC 
Uses tnuisfeired entirelj all that was equitable into a legal modi- 
fication ; and the Courtg of Lav were then bound to a«k what was 
the Equity. It has likewise been very truly said^ that there were 
few cases upon the execution of powers before the Statute 
27 H. 8. c. 10., and none have come down to our time by way of 
precedents. Powers, therefore, being a new thing, and the Courts 
of Law having no equitable precedents in point to guide them, 
compared them at furst to conditions, which they are not at all 
like \ and consequently held that they should be construed strictly. 
They looked upon them in the lights of powers vested in a third 
person over the estate of another manj whereas in fact they 
are only a different species of ownership^ and enjoyment of pro- 
perty. But a long series of precedents has now settled in the 
Court of Chancery, that in the construction of powers, wherever 
the power is executed for a meriiarious consideration, namely^ as 
a provision for a wife or child, or for the benefit of creditors or 
pprohasers, there the precise form prescribed for its execution 
need not be strictly pursued, and if it is now settled, it is settled 
on prinoipleiQ that existed before. 

. *** That being the case. Courts of Law ought to follow Equity j 
because there should be a general rule of property : and, if the 
Courts of Equity say, we will presume that when the execution 
is for a meritorious consideration, a strict adherence to the precise 
form was not intended, and therefore it is not necessary; the 
moment the same ride is fixed and adopted at Law, every man who 
ereates, and every man who is to exercise a power, understands 
what he is to do. In the construction of powers originallp in 
their nature kgal, Courts of Equity must follow the Law ; be the 
eonsideration ever so meritorious s for instance, powers by a tenant 
in tail, to make leas^ under the statute, if not executed in the 
requisite form, no eonsideration ever so meritorious will avail. So 
with respect to powers under the Civil List Act, powers under 
particular family entails, as the case of the Duke of Bolton, &c. ;: 
Equity can no more relieve from defects in them than it can from 
defects in a common recovery. The principle upon which the 
Tule of Construction in these cases is founded is, that there is 
nothing to affect the conscience of the remainder-pian. Therefore 
it is difficult upon principles to maintain any distinction between 
equitable and legal execution of powers.' — Cotop. 266. 

^ It is remarkable that Lord Bedesdale takes no notice of this 
Xet» if Jjgrd Mansfield'i ]!«ti¥K^mng Iq it Is cquaid^ed witK 
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care and without a disposition to find him in the wrong, his mean*- 
ing can scarcely be misapprehended. His doctrine and that of Mr. 
Justice Wilmot unaltered in substance, but shaped so as to obviate 
the misunderstanding to which it has been subjected, may perhaps 
be thus expressed. 

" As soon as the Statute of Uses had passed. Courts of Law 
were bound to ask what was the Equity, because the statute said 
that the Law should follow the Equity. But, unfortunately, having 
no Equity precedents to guide them, they took a wrong direction, 
and, comparing powers to conditions, which they are not at all 
like, held that they should be construed strictly. A long series of 
Equity precedents has now settled that wherever the power is 
executed for a meritorious consideration, the precise form pre- 
scribed for its execution need not be strictly pursued. It is true 
these precedents are all since the Statute of Uses ; but they pro- 
ceed on principles of Equity that existed before the statute, prin- 
ciples therefore which the Courts of I^w ought to have adopted 
immediately upon the passing of the statute. If they had done so^ 
there would now be a general rule of property. A clear intentioii 
to execute a power for a meritorious consideration appearing in 
writing, would be a good execution of the power both in Equity 
and at Law. There would be no occasion for Courts of Equity to 
exercise in these cases their peculiar authority of compelling a 
pai*ty to do what in conscience he ought to do. They have only 
been driven to exercise that peculiar authority by the mistake 
which Courts of Law made in not adopting equitable principled 
after the statute, neither would there be any occasion to adopt the 
questionable doctrine that a remainder-man is bound in conscience 
to do what the particular tenant ought in conscience to have done; 
for the remainder-man in these cases would be bound in law by 
what the particular tenant had actually done ; and ' the case of 
Coventry v, Coventry, and all the cases on jointuring powers,' so 
far from being overturned, would thus rest on a more intelligible 
and secure foundation. 

" This, as it seems to us, was the doctrine of Lord Mansfield and 
of Mr, Justice Wilmot to which they desired to bring back the 
Courts wherever they were not bound by express decisions. But 
they never meant to say that their doctrine had been adopted even 
by Courts of Equity. On the contrary. Lord Mansfield expressly 
says, that after the Statute of Uses, Courts of Equity reasoned as 
they would have done if that statute had not been made. That is 
to say, finding that, notwithstanding the statute. Courts of Law 
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did not inquire what was the Equity and follow it» and that the 
statute was therefore pro tanto a dead letter, they had no other 
means of enforcing Equity but by doing as they would have done 
before the statute, — that is to say, by decreeing such formal assur- 
ances, or adopting such other modes as would protect the parties 
from the effect of the erroneous doctrine adopted by the Courts of 
!Law. ■ 

"We have now shown perhaps that Lord Mansfield and Mr, 
JTustice Wilmot were technically right in thinking that a clear 
intention to execute a power for a meritorious consideration ap- 
pearing in writing, is actually a complete execution in Equity, 
putting Law out of the question. But at all events we have shown 
that Lord Mansfield and Mr. Justice Wilmot assumed that propo- 
sition, and that, if it be assumed, their whole doctrine is coherent 
and intelligible ; at variance with the decisions at Law, and even 
with the decisions in Equity, so far as these last admit the con*ect- 
ness of the decisions at Law, but in other respects not subversive^ 
but confirmatory of them. 

" It was necessary to clear away the obscurity which hangs over 
this controversy before we could fay with confidence, as we now 
can, that (with one exception to be presently noticed) none of Lord 
Bedesdale's or Sir E. Sugden's arguments against permitting 
Courts of Law to adopt equitable doctrines, apply to our plan. 
Those arguments all depend upon the inability of Courts of Law 
to compel specific performance ; but the Court we Are recommend- 
ing is to have that power. 

" In another point of view, the long discussion into which we 
have been led, has a practical value directly applicable to the 
general purpose of this report. For we believe that nothing is 
more calculated to throw light on the somewhat abstruse subject of 
English Equity than a careful examination of this remarkable 
controversy. 

"It is most probable, as we have already hinted, that Lord 
Mansfield, if he had succeeded in making his doctrine the practical 
rule of the Courts of Law, intended either to procure from the 
J/€gislature an express authority to compel specific performance, 
or to use the power of granting an attachment, which is inherent 
in the Courts of Law, for the accomplishment of that purpose. 
But however this may be, the arguments of Lord Kedesdale (with 
one exception) have no application to any Court which is effectually 
in possession of such a power. 
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' " The exception is the argument drawn from the alleged defects 
of the Scotch Courts, and it is A mere sophism* 

^* The Scotch Courts are bad. The Scotch Courts administer 
Law and Equity together. Therefore Courts which administer 
Law and Equity together are bad. 

^^ Not only is the argument yicioust bnt the viciously deducetl 
conclusion is a different proposition from the conclusion aimed at 
by all the sound arguments which Lord Eedesdale employs* 

''The conclusion deduced frdm the vicious argument, is^ that 
Law and Equity cannot be properly administered by the same 
Courts. 

*' The conclusion aimed at by the sound arguments is, that 
Equity cannot be properly administered by a Court not furnished 
with powers and roachinefy lilte those of the English Courts of 
Chancery and Exchequer. 

~ " This difference, graring as it is, was not perceived by Lofd 
Redesdale himself (for we cannot suppose that he intended to mis- 
lead), and consequently he has not pointed it out* The result is^ 
that among lawyers^ and that large class who take their opinions 
upon such subjects from lawyers, an opinion prevails that Lord 
Redesdale has shown the project of administering Law and Equity 
in the same Court to be a plausible but shallow scheme which 
cannot bear the test of a learned and searching inquiry." (Pp. 24 
—35.) 

This able examination of the case is to us highly interest« 
Jng, and is th^ best vindication of Lord Mansfield's views that 
jhas appeared. 

The case of Weakly ex dem. Yea r. Bucknell, Cowp. 473,, 
and other cases in which Lord Mansfield held similar doctrines^ 
are next examined; and the fate which they met^ both in 
England and Ireland^ is stated at length. 

We must make a further extract with respect to the Case 
of Bauerman r. Badenius^ 7 T. K.^ 663. This was 

" An action for delivering goods wet and ill-conditioned. 

^' The principal question at the trial afose on the production by 
the defendant of a letter from the plaintiffs, who were the shippers 
of the goods, to Van Dyck and Co., entirely exculpating the de- 
fendant from all blame or imputation of negligence or misconduct, 
and stating that he acted in every respect according to the plain- 
tiffs' orders by stowing the goods under their direction. But it 
also appeared in the same letter that Van Dyck and Co. were the 
persons on whose risk the goods were shipped ; that they were the 
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t)ersons reallj interested in the Buit, and had indemnified th^ 
pkintiffs, their agents, in whose name they had hrought this 
action. Whereupon it was contended at the trial, in support of 
the action, that, as it was disclosed that Van Dyck and Co. were 
the real plaintifis, and the nominal plaintiffs only their agents, the 
former ought not to he concluded hj the admissions of their 
agents, proved, too, by a letter without the sanction of an oath, 
and that therefore this eyidence ought to be rejected : but. Lord 
Kenyon being of a diflerent opinion, the plaintiffs were non-* 
suited. A motion was afterwards made to set aside the nonsuit ; 
and Lord Kenyon, in the course of his judgment, thus expressed 
himself: — 

" * I have been in this profession more than forty years, and 
have practised both in Courts of Law and Equity ; and if it had 
fallen to my lot to form a system of jurisprudence, whether or not 
I should have thought it advisable to establish two different Courts 
with different jurisdictions, and governed by different rules, it is 
hot necessary to say. But, influenced as I am by certain preju- 
dices that have become inveterate with those who comply with the 
systems they found established, I find that in these Courts, pro- 
ceeding by different rules, a certain combined system of jurispru* 
dence has been framed most beneficial to the people of this country \ 
and which I hope I may be indulged in supposing has never yet 
been equalled in any other country on earth. Our Courts of Law 
only consider legal rights : our Courts of Equity have other rule^, 
by which they sometimes supersede those legal rules ; and, in so 
doing, they act most beneficially for the subject. We all know 
that^ if the Courts of Law were to take into their consideration all 
the jurisdiction belonging to Courts of Equity, many bad conse« 
quences would ensue.' 

" Lord Kenyon then illustrates his opinion by the case of ad 
action for a legacy. We omit the illustration here, because we 
shall soon have another occasion to quote it. Afterwards he pro-* 
ceeds as follows : — 

** * I exemplify the propriety of keeping the jurisdictions and 
rules distinct by one out of a multitude of cases that might be 
adduced. If the parties in this case had gone into Equity, and 
that Court had directed an issue to be tried, they might have 
modified it in any way they thought proper. One of the rules of 
a Court of Equity is, that they cannot decree against the oath of 
the party himself on the evidence of one witness alone without 
other circumstances : but when the point is doubtful, they send it 
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to be tried at law, directing that the answer of the party shall be 
xead on the trial ; so thej may order that a party shall not set up 
a legal term on the trial, or that the plaintiff himself should be 
examined; and, when the issue comes from a Court of Equity 
with any of these directions, the Courts of Law comply with the 
terms on which it is so directed to be tried. By these means the 
ends of justice are attained without making any of the stubbora 
rules of law stoop to what is supposed to be the substantial justice 
of each particular case ; and it is wiser so to act than to leave it 
to the judges of the law to relax from those certain and esta- 
blished rules by which they are sworn to decide. If the question 
that has been made in this case had arisen before Sir M. Hale, or 
Lords Holt or Hardwicke^ I believe it never would have occurred 
to them, sitting in a Court of Law, that they could have gone 
out of the record, and considered third persons as parties in the 
cause.' 

'^ After some remarks on the circumstances of the case. Lord 
Kenyon concludes his judgment in the following words : ' It is my 
wish and my comfort to stand super vias antiquas : I cannot legist 
late, but by my industry I can discover what my predecessors have 
done, and I will servilely tread in their footsteps. I am therefore 
clearly of opinion, on principles of Law, that the plaintiffs cannot 
recover in this action ; and we cannot in this case assume the 
jurisdiction of a Court of Equity in order to overrule the rigid 
rules of Law.' 

<^ There is something bordering on the ludicrous in this state- 
ment by Lord Kenyon of the origin of his opinion and of the length 
ottime he had held it, as if forty years' uninterrupted enjoyment 
x)f a prejudice could turn it, by a kind of intellectual prescription, 
into a sound doctrine. It has, however, the merit of great can- 
dour, and seems almost to amount to an avowal that, if, instead of 
a judicial decision on what the Law was, he had been called upon 
as a legislator for a recommendation as to what it ought to be, he 
would have felt it his duty to shake off an opinion which he 
cherished principally on account of its inveteracy. We do not 
mean to say that all Lord Kenyon's expressions imply an attention 
to this distinction ; on the contrary, in the course of his judgment, 
bis mind appears to vacillate. Sometimes he seems to be simply 
declaring the Law, avoiding any estimate of its merit or demerit, 
sometimes to be expressing strong approbation of the Law, some- 
times to bd admitting that nothing can be said in fiivour of it by 
an unprejudiced person. 
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** This apparent vacillation imposes considerable difficulty upon 
those who undertake to criticise him. 

" That a judge should not legislate, but should discover what 
Lis predecessors have done, and tread servilely in their footsteps, 
is a doctrine which we have no disposition to combat, at least so 
long as there is a legislature ready to amend the defects of the 
Law. But when Lord Eenyon says, * by these means (the tiying 
actions or issues under the directions of a Court of Equity) the 
ends of justice are attained without making any of the stubborn 
rules of Law stoop to what is supposed to be the substantial justice 
of each particular case, and it is wiser so to act, than to leave it to 
the judges of the Law to relax from those certain and established 
rules by which they are sworn to decide,' it is not very easy to 
understand whether he speaks with reference to the wisdom of a 
judge or to the wisdom of a legislator. 

" If he means only that the judges ought to decide as they are 
sworn to do, and that they are sworn to* decide according to cer- 
tain established rules of evidence, these are propositions which we 
are not called upon to dispute. We may remark, however, that 
the latter is scarcely a true proposition. It is scarcely true, seeing 
that the rules of evidence have almost all been made by the 
judges^ and from time to time altered by them, to say that they 
are sworn to decide by those rules as they exist at any given 
time. 

^* But by the expression ^ it is wiser so to act than to leave it to 
the jtidges of the Law to relax from those certain and established 
rules by which they are sworn to decide,' Lord Kenyon seems to 
mean that it is wiser in the Legislature so to act. Yet, if we so 
understand him, the whole sentence will yield no consistent mean, 
ing. For, admitting that the judges of the Law are sworn to 
decide on such subjects according to established rules, still they 
are only sworn to decide according to such rules as are from time 
to time established by the Legislature." (Pp. 52 — 55.) 

As to the recantation of Mr. J. BuUer's opinion, the 
Commissioners make the following remarks : — 

"It is true, that in the case of Farquharson v. Pitcher, which 
we have discussed above, Lord Eldon says — * With respect to the 
Common Law authorities which have been cited, I may observe, 
that when I had the honour to sit on the same bench with Mr, 
Justice BuUer, I had a great deal of conversation with him in 
respect to the equitable doctrines of the Court of King's Bench; 
and though he, at an earlier period of his life, had had some sharo 

VOL. X. X 
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in introducing Equity into Law, yet I have his own authority for 
stating that he was convinced latterly, that he had been ex- 
ceedingly mistaken in his notions of the equitable jurisdiction of 
the Courts of Law.' -» Russell's Chancery Reports, ii. 86. 

" These are very large expressions, but in order to judge how 
far they accurately represent the change in Mr. Justice Buller's 
mind, it is fit to advert to what Lord Eldon says in the case of 
Evans v. Bicknell, when he is protesting against the equitable 
doctrines of the Court of King's Bench. 

" * With regard (he says) to the second proposition of Mr. 
Justice BuUer, that if this (the rule regarding mortgages) had 
become a rule of property in Equity, therefore it ought to be 
adopted in a Court of Law, — with great deference to the learning 
and memory of that judge^ that appears to me a very hasty propo- 
sition.' He then proceeds to argue against the proposition, but 
makes not the slightest allusion to Mr. Justice Buller^s recantation. 

'^ A little further on, he says — ^ It seems to me rather sur- 
prising, if I may presume to say so, that Lord Mansfield, who 
concurred with Mr. Justice BuUer in a great many of these equi- 
table principles in a Court of Law, should not have attended to 
these distinctions ; which perhaps will be found in the very prin- 
ciples on which this Court exists.' — 6 Yes. 183. And again he 
goes on to illustrate what he has been saying, but still without any 
allusion to the recantation. 

" Now, Lord Eldon gave his judgment in the case of Evans v. 
Bicknell in the summer of 1801, very little more than a year after 
Mr. Justice Buller's death, and when the above-mentioned conver- 
sations in respect to the equitable doctrines of the Court of King's 
Bench must have been quite fresh in his memory. For these 
conversations must all have taken place between the summer of 
1799, when Lord Eldon was appointed Chief Justice to the Com- 
mon Pleas, and the Easter vacation of 1800, when Mr. Justice 
Buller died. And these things being so, it is a moral impossibility, 
that, if Mr. Justice Buller's recantation of his equitable doctrines 
had been general, or had been large enough to be available for 
Lord Eldon's purpose, he should have omitted to take advantage 
of it. Surely, instead of saying * with great deference to the 
learning and memory of that judge,' the proposition which he laid 
down, 'appears to me a very hasty proposition;' Lord Eldon 
would have said (if he could have said so with truth), ' It not only 
appeal's to me a very hasty proposition, but I have Mr. Justice 
Buller's own authority for stating, that he himself was latterly 
convinced it was po.' 
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-'< And again, instead of saying-— 'It seems to md rather sur-* 
prising, if I may presume to say so, that Lord Mansfield, who 
concurred with Mr. Justice Buller, in a great many of these equi- 
tahle principles in a Court of Law, should not have attended to 
these directions;' Lord Eldon would have declared (if he could 
have done so with truth) that there could be no great presumption 
in expressing surprise that Lord Mansfield should have concurred 
with Mr. Justice Buller, in neglecting the distinctions between 
Courts of Law and Courts of Equity, seeing that Mr. Justice 
Buller was latterly himself convinced that he Jiad been exceedingly 
mistaken in adopting that course. 

" Lord Eldon gave his judgment in the case of Farquharson r. 
Pitcher in the year 1826, when more than a quarter of a century 
had elapsed from the date of his conversations with Mr. Justice 
Buller on Law and Equity ; and we think it sufficiently evident, 
from what has been said, that he could not then have had an 
accurate recollection of the extent to which Mr. Justice Buller 
acknowledged he had been mistaken. 

" To what extent he did make that acknowledgment, may, we 
think, be inferred from the specific instance of an action for a 
legacy, which instance was given by Lord Kenyon in the summer 
of 1800, immediately after Mr. Justice Buller's death, and without 
any intimation that Lord Kenyon had understood him to. have 
abandoned generally the principles on which he and Lord Mans- 
field had so long acted. 

" If this be so, Mr. Justice Buller is an authority in our favour, 
not only when he endeavoured^ to extend the powers of Courts of 
Law, so ad to' enable them to do complete justice in the cased 
coming before them, but also when, yielding to Lord Kenyon's 
arguments, he repented of having endeavoured to extend their 
Jurisdiction over cases in which, by the defect of their constitution, 
they cannot do complete justice. His recantation thus explained, 
is a most important authority in favour of the proposition, that no 
Court should be suffered to meddle with subjects in which its 
meddling may produce mischiefs which another Court must be 
called in to remedy." (Pp.63— .65.) 

We have made these long extracts because we think that 
our readers, on finding this subject approached by lawyers, 
may be induced to turn their attention to it ; and thus the 
proper degree of consideration may be given to It. We shall 
conclude with some observations of Master Farrer, extracted 

X 2 
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from his evidence before the Bankruptcy Committee of the 
House of Lords, on the 9th of March last : — 

" Will your lordship allow me to say, that we have in the Com-fc 
of Chancery in England, at the present moment, the jurisdiction 
both of Law and Equity under the Joint Stock Companies winding- 
up Act, 1848. The Master in Chancery is sitting (quasi) a Nisi 
Prius judge, and he is sitting (quasi) a judge in Equity, an equitable 
judge; he summons and examines parties as well as witnesses; he 
is judge and jury in a very short time, and he is, if I may say so, 
chancellor. An action at Law, or suit in Equity, is heard and 
decided by him, and carried by appeal to the Vice- Chancellor or 
Lord Chancellor. The following is the first case that came before 
the Master ; Thomas Reaveley's case. The admissions were entered 
into, and afiidavits made, between the 30th Nov. 1848, and the 4th 
Dec. 1848 ; on the 4th it was argued by counsel : on the 8th Dec. 
the Master gave out his decision ; on appeal to the Vice-Chan- 
cellor, he gave judgment on the 21st Dec, and on appeal to the 
Lord Chancellor, he gave judgment on the 11th January, 1849*" 

It is to be observed, then, that this branch of the Court, 
where the legal and equitable jurisdiction are united, seems to 
work well. We shall shortly state our own opinions on it more 
at length. 



ART. v.— EEGISTRY— TITLES TO LAND AND STOCK 
IN THE FUNDS. 

We have dwelt at some length in another article on the Im- 
portant measure for the Relief of Irish Incumbrances, We 
have explained the evils which have made such a measure 
necessary. But present relief is not all that is required. 
. Lord Campbell well observed, on introducing the mea« 
sure to the House of Lords, " that, unless a remedy could 
be found for the present evils, though the purchasers of the 
present incumbered estates would start afresh, free and un- 
incumbered, they would soon become as involved as the old 
proprietors had been." No question, indeed, can be more 
important for Ireland than this, — how such a growth of 
incumbrances as now entangles the transfer of Irish pro- 
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perties can be prevented from springing up in future ? ■— 
vrhile no time can be more favourable than the present for 
considering it, when the improved legislation will have the 
opportunity of being applied to estates extricated from exist- 
ing clsdms, and vested, for once, under an indefeasible title in 
absolute owners : and we have endeavoured to show, in the 
article already referred to, that to England, as well as to 
Ireland, it is of the utmost importance to find a satisfactory 
solution of the same question. Such a solution we think that 
we are able to supply. 

In previous numbers of this EeviewS we have called the 
attention of our readers to the existence, in this country, of 
a species of property of vast amount, the owners of which 
have long been in the continual habit of creating in it every 
modification of interest, without its ever happening that these 
interests interfered with the readiness of purchasers to buy it. 
But the subject is of eo much importance, the example of 
such great value in relation to the present question, that we 
shall make no apology for referring to it again. The stock 
of the Bank of England is, as we all know, subject to every 
variety and modification of interest. Loans upon its security 
nre not uncommon. Creditors may obtain a lien upon it. 
Life interests, and interests in reversion and remainder, are 
practically created in it every day. No apprehension is felt 
by those thus partially interested in the stock as to the 
security of their interests. Yet the variety of claims which 
may exist, or have existed, in a sum of stock, never affects 
the purchaser of it at all. He knows nothing of them; 
he makes no inquiry about them. He satisfies himself 
that the stock is transferred into his name in the Bank 
books, and goes to sleep in the undoubting assurance that 
he has a good title to it against all the world. Why is 
this ? It is because, whatever limited interests exist in stock 
are created either by declarations of trust, of which the pur- 
<5haser has no notice, and by which therefore he is unaffected, 
^r by what is known as a distringas^ of which the effect is 
only that the oflBicers of the Bank will not make a transfer of 

» See, inter aHa, Vol. IV. pp. 165. 351. 

x3 ^ 
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the Btook affected by it iintil the expiration of a certain short 
period after notice that the transfer is about to be made ha0 
been given to the person who has obtained it ; but with which 
also the purchaser has nothing to do. 

Subdivisions of interest cannot be made in stock as they 
can in lands. I may declare a trust of stock for A. for 
life, and for B. after his deaths but I cannot give the stock 
itself in this manner. Each person into whose name a trans- 
fer of stock is properly made acquires the whole interest in 
it^ and transmits that whole interest to the person to whom 
he bond fide transfers it, unaffected by any right which any 
third person may have upon it. A third person may, indeed^ 
acquire the means of preventing the transfer from being made, 
but he has no lien upon the stock after it is made. 

The one only risk to which a purchaser of stock can be 
exposed, is the risk of some previous transfer, through which 
his title would be traced, having been forged. But that risk 
is obviated in practice, partly by the difficulty of tracing 
stock, but chiefly by the doctrine of the Courts of Law, which 
throws the loss in such cases upon the Bank, and not on the 
innocent holder of the stock.^ 

Now we ask, may we not learn from this example how the 
end we have in view can be attained ? Stock is held like 
land by title, not by mere possession like goods ; that is, the 
owner must show a right to it by a transfer in the Bank 
books. Stock can be made subject to various liens. Yet 
these liens do not affect the title to stock as they do affect 
that to land. But are there any reasons why a similar system 
should not be c^plied to the transfer of land ? Cannot lands, 
for example, always stand in a public renter in the name of 
some owner, who shall by an entry in that register transfer 
the entire interest in the land unaffected by any lien of a 
third party upon it, as the person in whose name stock stands 
in the Bank books transfers stock by an entry in them? 
Cannot all limited interests in land be safely created by way 
of trust, or protected by distringas as such limited interests 

See Chief Justice Best*8 observations in Davis o. Bank of England, 2 Bing. 
293. 
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in stock are every day created and protected? Or, if there 
are any circumstances in the nature of land which make the 
application of such a system to them undeurable, is it not 
possible to introduce such modifications of it as may meet 
these circumstances without sacrificing the advantages be* 
longing to it? Let us consider these questions in detail. 

It is clear, in the first place, that if we are to transfer land 
as we do stock, there must be the same facility of identifying 
the land transferred, as there is of identifying the stock to be 
transferred. But land is of all things one of the easiest to be 
identified. At this day, over the greater part of Europe, in 
Norway^ and in Sweden ^ in the dominions of Prussia^, of 
Austria^, of Bavaria^ in the canton of GenevaS over the whole 
of Italy ^ and in the state of Belgium^ there exists a system 
of registration of dealings with land, founded upon the accu^ 
rate description of the land dealt with. This description is 
based in Norway, Sweden, and Belgium upon maps, but in 
the other countries above named it is dependent only upon 
the same means of identification upon which those who have 
any dealings with land at the present day in the United 
Kingdom generally depend, namely, on the verbal statement 
of the boundaries, situation, occupiers, &c. of the pieces of 
land described. In Ireland there exists a complete and ad« 
mirably executed ordinance map, on a scale of six inches to a 
mile, which, though it would require enlargement in the 
case of very small pieces of land, would yet afford, as we 
think will be apparent to any one who will take the trouble 
of inspecting it, a most valuable aid, in the identification of 
land, to any verbal description, ^nd in very many cases 
might quite supersede the necessity of any other description 
than a reference to numbers marked upon it. 

Let it be supposed then, that we are in possession of a 
description sufiiciently identifying the lands with which we 
are to deaL^ Let it be supposed that every such description 

' 2nd Report of the Real Property Commission, 464. 
« lb. 467. « lb. 459. * lb. 458. 

* lb. 444. and 462. « lb. 521. E. S. ' lb. 473. 

' Mr. Stewart's Lectures on Landed Property, 111. 

° We have supposed, as the simplest case, that of the lands themselves. In 

X 4 * 
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is deposited in a register office^ where it is arranged tinder 
the head of the parish^ hundred^ barony^ or county where the 
lands are situate, and is distinguished by a number; and that 
to this number a page is appropriated in a book, which we 
will call the Register of Legal Titles for that district Let 
all the subsequent transfers of the lands included under this 
number be entered either under the account thus opened, or, 
if they relate to part only of these lands, under new accounts 
opened for the separate parts, to which references are made 
from the original account What is there, under such a 
system, to prevent these separate parcels of land from being 
dealt with as the separate sums of stock are dealt with 
now? And is it not clear, from our experience of deal- 
ings with stock, that if the transfer of land is so dealt 
with, however much involved the owner of any lands 
might be, the difficulties which now attend the sale of 
incumbered estates could not by possibility occur; that, 
although some delay might take place, — although creditors 
who had obtained a distringas on particular lands might re- 
quire to have the proceeds of the sale of those lands brought 
into Court and dbtributed among them, still the title to each 
fresh purchaser would be always clear, the persons with 
whom he had to deal would be few and easily ascertained, 
the right given to him by those persons indefeasible; — and 
that thus we should produce a system which combined full 
security to the creditor who availed himself of his rights, 
with the utmost facility in the disposal of the property for 
the benefit of those who are entitled to have it disposed of. 

It is true, that to obtain this facility of transfer we shall 
have taken away from the debtor a right which he now 
enjoys, — the right, namely, of acquiring a general lien over 
all the real property of his debtor, available against it even 
in the bands of a third person. But, in the first place, this 
is a right which the creditor, in our judgment, ought not to 
possess ; and, in the second place, while we take this right 

the more complicated one of lands subject to a perpetual right, ns e. y. that of a 
tithe rent charge, each of the two parts of which the whole beneficial interest 
was composed, the lands subject to the rent charge, and the rent charge, would 
form a distinct subject of description, as if they were distinct lands. 
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away, we have It in our power, by the operation of the same 
Bystem, to confer upon the creditor additional facilities for 
obtaining the satisfaction of his just claim, which will amply 
compensate him for what we take away. We say the present 
right of the creditor is one to which he is not, in justice, 
entitled. For how da a person who has not lent his money 
on the security of any particular property, who has relied for 
payment solely on the general solvency of his debtor, justly 
claim to enforce payment against property which has ceased 
to belong to that debtor, which has passed into the hands 
of a third party, who has given that debtor a fair equivalent 
for it, and against which, while it belonged to his debtor, he 
took no measures to enforce his claim ? Such a right, then, 
we take away. On the other hand, the creditor may fairly 
ask for facilities to discover what property his debtor pos- 
sesses, — for facilities to make that property, when it is dis- 
covei'ed available, for payment of his claim. We have seen 
that the proposed system w^ould secure him the latter of these 
reasonable claims, since the property will be always available 
for sale ; and, by means of alphabetical Indexes of names, in 
which all the registered property belonging to each person is 
brought together by references under his name, it will be 
easy, as will hereafter appear, to ensure to each creditor the 
means of ascertaining what property his debtor possesses 
available in discharge of his demands.^ 

But although we shall thus have made sufScient provision 
for the just claims of the general creditor, the proposed system 



' ' We may observe, that in the canton of Geneva, and over the whole of Italy, 
the registers are kept upon this principle ; the different pieces of land belong, 
ing to each owner being entered, by numbers referring to the description of 
them, under his name in one common account. ( See 2nd Real Property Rep. 
pp. 473. 521.) Such a system of registration, combined with an index, by 
which the devolution of the different pieces of land could be traced, might, we 
conceive, be made as effectual for the transfer of land as the converse system 
which we propose, and would offer greater advantages to general creditors, by 
eihibiting at one view all the real property of their debtor. On the other 
band, it would subject purchasers and mortgagees to the necessity of tracing the 
title to the land purchased by or pledged to them through a succession of ac- 
counts, whereas upon the other system, which we prefer, all the dealings rela* 
ting to the same land would be collected under one bead. 
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would not secure all which our habitual modes of dealing with 
landj and our feelings respecting it» require. The number of 
limited interests which men wish to create in land» is greater 
and more yarious than those which they wish to create in 
stock. Leases for long terms of years are of constant occur- 
rence. Mortgages of lands are more cAnmon than mortgages 
of stock. Settlements of land are apt to extend, in possible 
anticipation at leasts over a greater length of time^ and to 
create a larger number of contingent interests than those of 
stock. Again, the improper alienation of particular lands 
from the family of a settler would often be felt as a grievance, 
even if compensation in value were obtained ; whereas there 
can be no such local attachments to sums of stock. Pro- 
visions which are not requbite in the case of stock are there^ 
fore wanted to meet the case of these varied interests. Can 
this provision be made without abandoning the essential 
characteristics of the system of dealing with land, which we 
have above explained ? It appears to us that it can, and in 
more ways than one. One mode, which is entitled to much 
consideration^ as being that adopted by Mr. Robert Wilson, 
the original suggester of the proposal to apply to the transfer 
of land the machinery used for the transfer of stock \ consists 
in allowing transfers of land to be made upon the Blister of 
Legal Titles, for limited terms of years, or by way of mortgagee 
Limitations of estates directly to unborn persons, he would, 
however, require to be made in all cases by way of tnist.^ 



• See Report of the Law Amendment Society, 4 L. R., p. 351) 352. 

' In a pamphlet upon the subject of the Registration of the Title to I*«nd, 
recently published by Mr. Vansittart Neale, which has been noticed in our last 
Number, and which recommends the adoption of Mr. Wilson*s plan for transfers 
of land, we see that it is proposed to allow a still greater deviation from the 
principle adopted in transfers of stock, namely, by permitting estates for life or 
in remainder to be limited directly by entries upon the Register of Titles. The 
objection of inconsbtency which we have urged against the amount of deviation 
proposed by Mr. Wilson, from the rule of making each entry on the register of 
titles pass the whole interest, does not indeed apply to Mr. V. Neale*s proposaL 
But if it is more consistent than Mr. Wilson's, it would be less effectual. The 
embarrassments now attendant on the transfer of land would, we fear, to a great 
extent remain unreraoved. We fully concur with Mr. Vansittart Neale in tlie 
importance of a system of registration, which shall keep legal titles distinct from 
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There can be no question but that a great advance towards 
a perfect simplicity of title would be effected by this plan. 
But it stops ^ort of that complete singleness which gives to 
Bank stock its unsurpassable facility of transfer ; while the de« 
gree of deviation from the strict rule of making every transfer 
of the legal title pass the whole interest which it allows^ subjects 
it to the objection of an arbitrary selection of the point at 
which to stop. If the mortgagee of an equity of redemption, 
or the tenant of a term fora few years, is entitled to have his 
interest placed upon the Register of Legal Titles, as Mr. 
Wilson proposes, on what principle can the tenant for life, or 
the tenant in tail, if alive, be excluded from it; yet, if 
these interests are allowed to be entered on that register, it 
seems a somewhat arbitrary proceeding to exclude from it the 
interest of an unborn tenant for life or in tail, as Mr. Wilson 
proi)oses to do. Mr. Wilson seems to have reasoned thus : 
Men want in certain cases to confer the absolute interest in 
their property ; they want in other cases to confer limited 
interests only in it If you allow them to split up the entire 
interest indefinitely, into as many limited interests as they 
want to create, it becomes so subdivided that the trouble and 
difficulty of collecting together all the fragments again, when 
the entire interest is to be conveyed, greatly interferes with 
the performance of that operation. I will therefore limit the 
extent to which the splitting shall take place. They shall 
make as many fragments as they like, so .that they find a 
living hand to hold each ; but they shall not reserve any for 
the unborn. The power of subdivision shall be confined to 
two dimensions. Horizontally, they may cut up as much as 
they please, but, vertically, they shall be restricted to a life 
or lives in being. 

We are ready to admit that positive regulations must some!- 
times proceed on a system of compromise. In order to be 
practically useful, we may occasionally be compelled to be 
theoretically inconsistent. But the inconsistency is to be 

equitable interests. But he does not appear to us to appreciate suflSclently 
the importance also of preventing the legal title from heing split up into a variety 
of interests less than the fee simple, upon which we have more to say. 
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lamented. It is always to be lamented when we are obliged 
to give up the best means of attaining one good end, for the 
sake of providing for another end, also desirable. It is still 
more lamentable when this is done upon the introduction of 
a new system. And if we can point out a way of enabling 
the owners of any lands entered upon the Register of Titles, 
to create as many limited interests in those lands as they 
choose, and to secure those interests against risk, while at the 
same time the legal title to the lands shall always remain an 
undivided whole, ready, as stock always is, to be transferred 
unbroken to any purchaser of the entire interest, we think 
Mr. Wilson will admit that we have suggested an improve- 
ment upon his plan. We think that we can point out two 
modes by which the end proposed can be attained : the first 
being an extension only of a suggestion made by Mr. Wilson 
himself. 

Both of these modes depend upon the establishment of that 
■which Mr. Wilson has suggested as part of his scheme; 
namely, a second register, which we will call the Register of 
Equities. This register, like that of titles, would be founded 
upon the local description of the lands registered. In it 
would be made entries of all transactions relating to limited 
interests in these lands, classed, so as to bring together all 
the transactions relating to each distinct interest, in a conse- 
cutive series, under a distinct head ; the instruments creating 
these interests, or copies, being deposited in the oflSce for 
reference. Now Mr. Wilson has proposed that persons who, 
under any instrument entered on this Register of Equities, 
could show a claim to prevent the sale of any property stand- 
ing on the Register of Titles without their consent, should 
have the right of protecting their interests, by entering with 
the Registrar a caveat against the sale of the land ; the effect 
of which, like that of a distringas, which would be entered 
on the same Register, should be only to entitle him to notice 
before any transfer could take place, so that he might take 
legal steps to prevent it. Here we have at once a means by 
which all interests less than the entire fee may be protected 
by the persons interested in them, without interference with 
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the unity of the legal estate.^ By means of a caveat, the 
mortgagor might transfer his property into the name of the 
mortgagee, while he guarded himself against any improper 
dealings by the mortgagee with the property so pledged ; or 
the lessee might protect himself against a sale in fraud of his 
interest by his lessor, or the converse. At the same time 
the whole transaction would be withdrawn from the know- 
ledge of the purchaser ; and no record of it would remain, 
after a sale had taken place, to embarrass the future trans*> 
mission of the property to which the caveat once applied. 

The employment of caveats would, as we have seen, be an 
extension only of the familiar practice of distringas. By a 
modification of another practice, with which we are also fami- 
liar in the case of stock, the fullest protection might be 
afforded to all limited interests in lands entered on the Begis- 
ter of Legal Titles without the necessity of resorting to 
caveats, and without interfering with the indivisibility of the 
legal estate. 

Upwards of 50,000,000/. of stock are now standing in the 
name of the Accountant-General of the Court of Chancery. 
In this stock any kind of equitable interest may be created 
by the parties interested, without troubling the Accountant- 
General. But if you wish to have the corpus transferred^ 
you must satisfy the Court, whose officer the Accountant- 
General is, that you have a right to call for the transfer. An 
Act, of which a more detailed notice is to be found in a pre-* 
vious number of this Review ^ has increased the facilities be- 
fore existing for bringing stock affected with trusts under the 
protection of the Court of Chancery ; and, as it seems to be 
generally approved of, shows the advantages of the system. 
We do not wish to impose upon the owners of landed pro- . 
perty the necessity of having recourse to the jurisdiction of 
the Court of Chancery in order to obtain security for limited 
interests. But we think that we may safely borrow from its 
machinery so much as consists of the appointment of some 

* This Register of Trusts would afford the creditor that means of ascertain. 
ing all the liabilities on any property of hi$ debtor to which we alluded above, 
p. 31 3. 

' 8 L. n,, p. S69. ; the Trustees' Relief Act 
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public officer, into whoee name any parties desirous of creating 
limited interests in land might transfer the land, as Protector 
of the Legal Estate, which should pass without conyeyance 
to the person for the time being filling the office, to the ac- 
count of the several persons beneficially interested in it. We 
would suggest the Chief Registrar as an officer who would be 
well suited for such an office. 

The duty of the officer in whose name any lands were 
thus transferred, as we conceive it, would be only to satisfy 
himself that no part of the corpus of the estate was parted 
with, except on the application of those persons who were 
equitably entitled to dispose of it. It is true, that when 
stock is transferred into the name of the Accountant-General, 
the dividends can be received only through his orders. But 
that arises from the circumstance of the Bank refusing to pay 
dividends to any persons but those in whose name the stock 
stands. There would be no necessity for any such inter- 
ference on the part of the Protector of the Legal Estate with 
the rents arising from the lands protected. According to our 
conception of his official position, he would have nothing to 
do with the receipt or application of rents, or profits. The 
management of the lands, the granting of leases, the collect- 
ing or enforcing the payment of rents, the appropriation of 
the rents in discharge of jointures, of annuities, of interest^ 
&C. ; all these active rights or duties would be left to the 
parties authorised or appointed to exercise them, as at pre- 
sent. He would he no party to the assignment of mere 
equitable interests, of the lease or mortgage, of the reversion, 
or the right of redemption, all of which might be protected 
by the transfer into his name. Now it must be borne in 
. mind, that under a system of registering equitable interests, 
such as has been suggested, these interests could be dealt 
with with more security than legal estates are at present. 
The utmost freedom in dealing with their property by cre- 
ating or transferring equitable interests and sub-interests, 
would therefore be possessed by the persons beneficially inte- 
rested in an estate standing in the name of the Kegistrar, 
The rightful enjoyment of their property would in no way 
be interfered with. That large class of limited interests 
created by leases for short terms of years to occupying 
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tenants, which are intended onty as a means of making pro- 
perty available, might properly be made binding upon pur- 
ehasers, as was provided in the plan of registration recom- 
mended by the Real Property Commissioners, though not regis- 
tered. There would be no analogy between such a position and 
that of persons whose property is under the management of the 
Court of Chancery, except the one valued characteristic of 
security. The lands could not be conveyed away but by the 
act of a public oflScer ; and however long the duration of the 
limited interests created in it might be, all parties interested 
might feel secure that they would not suffer from the infancy, 
the incompetency, the ignorance, the absence, or the roguery 
of the person in whom the legal estate was vested. 

To sum up, then, in a few words the system we advocate, 
as combining, in a greater degree than any other with which 
we are acquainted, security and facility in dealings with land, 
inter vivos : it is as follows : — 

To sever in land, as is done in stock, and, we may add, in 
shares of every kind, the legal from the equitable title. * To 
make every transfer of the legal title convey the whole inte- 
rest in the land transferred, as it does now in the case of 
stock and shares. To give to persons, such as judgment cre- 
ditors, having claims upon the land not protected by a trust 
the same right which a creditor now obtains by a distringas 
upon stock ; that is, the right of leaving notice of an intended 
aale, so that he can apply to the Courts as to the application 
of the purchase-money, instead of that fatal right which a 
judgment creditor now possesses, of a lien upon the land, 
affecting it in the hand of a purchaser.^ 

To give a similar right to cestuique trusts in cases where 
the trust deed makes their assent essential to the sale of the 
trust lands. 

* For the benefit of our lay readers, we state that by the legal title we mean 
the right to the possession or the receipt of the profits of any property, without 
the intervention of any other person ; and by an equitable title we mean a right 
on any property enforceable only through the intervention of another person in 
whom these direct rights are vested 

* The abuse of this right might be guarded against by giving owners a sum- 
mary power of applying to have any distringas removed from any particular 
lands, or satisfying the Court that the debtor had ample security upon other 
lands. 
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To give to persons desirous of creating limited interests in 
land the right of vesting the land in some public officer or 
officers — such as the Chief B^istrar for the time being — 
as protector of the interests thus limited. 

We are conscious, however, that there is still a deficiency 
to be supplied in the plan su^ested. It provides only for 
the transmission of land hj the Uoing : what is to become of 
it in the case of the death of any party in whose name it 
stands ? Is the legal estate to pass to the heir in trust for 
the devisees, if there be any ? and is the Registrar to decide 
who is the heir ? or is it to vest at once in the devisees ? and 
is it to be the duty of the Registrar to determine, at least 
prima facie, in whom it is vested, and to make transfers in 
the register accordingly ?J 

We confess that we are in favour of a third proposal, which 
may seem a bold one, but which, we believe, would be a safe 
and wise boldness. It is to extend to all land entered on the 
Registecof Titles the provision which works so well in the 
case of stock, and to enact that it shall vest, as stock does, in 
the executors or administrators of the person, or the last of 
the persons in whose name it has stood — whose duty it 
would be, after the land had been formally transferred into 
their names by the Registrar, to hold it as they now do stock, 
for the persons entitled, and make all proper transfers accord- 
ingly- 

The duty of the Registrar in respect to transfers of land 
would thus be assimilated to that which the officers of the 
Bank daily perform with perfect success — the duty, namely, 
of satisfying himself as to the identity of the persons who 
purposed to make a transfer with those in whose names the 
land to be transfenred stood, or of the deaths of any of them 
who were alleged to be dead, or of the fact that certain persons 
were the executors or administrators of such deceased persons. 
We have the long experience of the dealings with Bank 
stock to assure us that this duty can be easily and well per- 
formed in regard to stock. Is there any reason for doubt, tliat 
it would be as easily and as well performed in regard to land? 

The measure to which we alluded in the commencement of 
this article affords, as has been already noticed, an open field 
for the introduction of such a plan as has been now detailed. 
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The purchasers from the commission will start free — they 
will be the absolute owners of the land. There can be no 
necessity for encumbering the deeds which will transmit the 
best title to it by any covenant for title. They may bci 
therefore, as concise as the deeds which now transmit the title 
to stock. The same facilities for execution by powers of 
attorney which now exist in the case of transfers ^f stock 
might therefore be easily afforded in the case of transfers of 
land: and though, in our opinion, the business of the Transfer 
Office should be conducted in Dublin, yet we have little 
doubt of the utility of establishing local offices, whence powers 
of attorney could be obtained, and where they could be 
executed or received — where deeds declaring trusts could be 
left for transmission to the Central Office, and in which 
copies of so much of the general registers as related to lands 
in the particular district, both of that which contained the 
chain of transmissions of the legal estates, and that which pre* 
served the record of the equities affecting them, may be kept 
for inspection. 

No system of registration can guard the purchaser of a 
merely equitable interest from the possibility of some compli- 
cation of title. It can provide only that there shall be no 
concealed claims existing which can start up afterwards in 
priority to him. But the purchaser of the legal title would 
have, upon the plan suggested, a very easy task — he would 
have no long instruments to inspect — he would have no 
doubtful claims to balance. The evidences of death, which 
alone would not appear upon the face of the register, would 
be always preserved and accessible in the office ; for, as we 
have seen, it would be the duty of the registrar, as it is that 
of the Bank officers, to require the production of this evidence 
before he permitted a transfer to be executed by the survivors 
or representatives of those in whose name the lands were 
Tegistered ; — he would have to guard against one danger only 
— that of the successful forgery of the signatures to any of the 
deeds by which the property had been transmitted within the 
time of legal prescription — a danger, be it observed, to which 
he is equally exposed, as one of many greater dangers be- 
setting him at present, and against which the adox)tionofa 
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plan suggested by Mr. Wilson wtiuld furnish a very effectual 
security.* 

This plan consists in issuing upon every new entry in the 
register a certificate, signed by the registrar, stamped with 
the seal of the office, and distinguished by a particular 
number, without the production and surrender of which no 
new transfer would be made, unless by order of some court. 
As the number of each certificate would change on each 
dealing with the land, and the owner might be allowed, at 
any time, on surrendering his existing certificate, to obtain a 
fresh entry in his name, and a new certificate, the attempt to 
forge a certificate would involve a probability of detection, 
such as must, we conceive, destroy all danger of its being 
successfully attempted. These certificates, which might also 
be granted in respect of interests, appearing upon the Register 
of Equities, would serve also, as Mr. Wilson has observed, as 
a security by way of equitable mortgage, where the owner of 
such a registered interest might be desirous of obtaining a 
loan for a short time upon the credit of it. 

We have hitherto dealt with the case of lands supposed to 
be sold under the provisions of the Incumbered Estates Act in 
Ireland. We have assumed that, by the extraordinary inter- 
position of the Legislature, the present purchasers start with 
a clear title ; and our aim has been to show how each succes- 
sive owner can retain the power of creating in his property 
all the varied modifications of interest which the law now 
permits, and yet transmit to a new purchaser a title as clear and 
as indefeasible as the original purchaser will possess; — how, 
it is possible, by separating the record of equities from that of 
the legal title, by converting all limitations of interest less 

' We have already alluded to the circumstances which, in the case of stoclc, 
practically exempt a purchaser frotn all danger on this score ; namely, the diffi* 
culty of identifying stock, and the doctrine of the Courts that the Bank Direc- 
tors, through whose hands the dividends pass, contract with each hmd fide holder 
of stock the ohligation of paying hira a proportionate amount of dividends, 
t^hich they cannot escape from by showing that he claims through a forged 
transfer. In'the case of land there can be no difiiculty as to identity ; and the 
registrar, even if. he could be considered responsible, could not pay. The purw 
chaser, therefore, would be liable to eviction, if it could be shown that he claimed 
through a forged transfer, since such a transfer could convey nothing. 
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than the fee simple into equities, and by a simple mode of 
protecting them, to secure, in the 'case of land, the advantage 
which we now possess in the case of stocks ; namely, that 
however much we may fetter our power of dealing with it, 
the fetter has no longer duration than that of the interests it 
was intended to protect,]and does not hang over the estate, as 
a danger to be guarded against by the transferree, for years 
after it has ceased to exist as a substantial obstacle to the 
transfer. 

But it may be said, is it possible to apply this system to 
lands which have not passed through the purifying fire of 
such a commission as the exigencies of the times have given 
birth to in Ireland? Undoubtedly it is possible, the differ- 
ence being only that the beneficial effects of its introduction 
cannot be felt so soon ; that the slow advance of time must be 
looked to for the gradual extinguishment of existing claims ; 
that, instead of acquiring at once the certainty of an absolute 
title, a purchaser would acquire only the assurance that he 
could be affected by no claims posterior to a date which each 
successive year removed to a greater distance ; and that, if a 
doud still hung over the part of his title anterior to his own 
possesdon, he was advancing with each year further into the 
unclouded sunshine. 

It must be borne in mind that the absolute certainty 
wliich has been dwelt upon as accompanying the transmission 
of title upon the proposed plan, would arise simply from 
the form of the conveyance by which each link in the chain 
Was constituted. The case of Bank stock will make this at 
once clear. There is no act of parliament giving any special 
validity to the transfer of stock. But every transfer is in 

this form, ** I. A. B., in consideration of £ , transfer to 

C, D.4 his executors, administrators, or assigns, all my interest 
m the sum of £i— -, £3 per cent, consolidated annuities 
standing in my name in the books of the Bank of England.'* 
To apply this system to lands either in England or Ireland, 
not conveyed under the commission, some such enactment as 
this would be sufficient, — that after a certain time no con- 
veyance of any lands inter vivos shall have the effect of 
passing the legal estate therein unless it is made in the 
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Register of Legal Titles for the district where the lands are 
situated; that all conveyances made in this register shall be 
in a prescribed form^ analogous to that in which the transfers 
of stock are prepared; that a conveyance in this form shall 
vest in the persons to whom it purports to be made, their 
executors, administrators, or assigns, all the estate of the 
conveying parties in the lands to which it relates, just as if 
those lands were chattels real; and shall imply on their part, 
so far as they are beneficially interested in the property, 
covenants for title in a form similar to that generally 
customary in conveyances of land; — lastly, that any owner 
of lands shall be at liberty to convey them upon the register, 
to himself, his executors, administrators, or assigns, and shall 
thereby vest all the estate in the lands of which he was 
possessed at the time of the conveyance, in himself, his 
executors, administrators, or assigns. So that any person 
might put the register in operation upon his own lands 
during his lifetime if he pleased. Here would be nothing 
which could arbitrarily interfere with any right. No in- 
vestigation into the title by which any estate was held. It 
would not be necessary to take any notice of heirs or devisees. 
The operation of settlements, of sales, of mortgages, and of 
conveyances, made for the purpose of putting the register 
into operation, would bring all the lands in the country upon 
the register in a few years ; and as each entry on it was made. 
Time would begin, in respect to the lands so entered^ bis sure 
and beneficial work. 

Meanwhile the Register Office would afibrd a safe and con-» 
venient place of custody to persons who were willing to put 
their existing titles on record, and deposit the evidences of 
them for the benefit of those who might thereafter have deal- 
ings with their lands. 

The change which public opinion has undergone within the 
last few years, in regard to the possible advantages to be ob- 
tained from the registration of land, (of which the best evi- 
dence may be found in the reception given to Mr. Drum- 
mond's bill in the House of Commons, when compared with 
that given some years since to the measure proposed by the 
Real Property Commissioners,) leads us to hope that some 
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i^mprehensiYe and well-considered measure on this subject 
will speedily be introduced into Parliament ; applicable, if not, 
as we desire, to all lands, English and Irish, yet at least to 
those which may be sold in Ireland under the operation of 
the act relating to encumbered estates there. From the 
information which has reached us, we have reason to believe 
that the importance oi separating the registration of legal titles 
from that of equitable interests^ is duly appreciated by those 
members of the House of Commons to whom the considerar 
tion of Mr. Drummond's bill has been committed; and if 
rumour is not wholly faithless, there is much reason for be- 
lieving that views of a similar nature are entertained by some 
dt least of the Commission, whose labours upon the subject of 
registration are understood to be now drawing to a close. 
We may be allowed to express the hope that any future 
ficheme for registration will embrace not only this important 
principle, but the not less important principles upon which 
we have dwelt ; namely, that of not allowing the legal estate 
to be split up into estates less than the fee simple ; and, as a 
natural consequence, that of not allowing any lien upon the 
legal estate to affect it in the hands of a bona fide purchaser. 

We repeat, that the simplicity of title, and consequent 
facility of transfer, enjoyed by Bank stock, depends chiefly 
upon this circumstance, that each transfer passes the whole 
interest ; that all limited interests exist only as trusts, 
or as claims incidentally preventing dealings with the stock 
affected by them while they last; — obstacles which the vendor 
of the stock has to overcome before he can sell it, but of 
which the purchaser knows nothing, or need take no notice, 
and which therefore never interfere with his power of dealing 
with the stock. 

It is very obvious that this is the end which Mr. Drummond 
had in view in his bill ; though the framer of the bill did not 
sufficiently perceive the conditions under which alone it is 
attainable* We have no hesitation in saying that this end is, 
in our opinion, the one to be aimed at. Is it not reason- 
able that the purchaser should be able to say to the vendor, 
*' I know and want to know nothing about any difficulties you 
may have in selling your estate. If there are claimants upon 
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it, settle with them yourselE I want the estate free i&om aU 
clums*'' Is it not reasonable that the law^ while it protects 
such claimants from being defrauded^ should put the vendor 
into a situation to be able to comply with this demand ? Now 
the law at present does this in the case of stock, but not in 
the case of land. We saj that it ought to do so. 

We have endeavoured to point out the method hj which 
the end we seek, the power of transferring land free from all 
claims, may be attained consistently with perfect security to 
all the limited and partial interests which the wants or fenciee 
of men may induce them to create in the lands of their 
possession. We are satisfied that this method is practicable, 
and could be easily put into operation. We are certain that 
the facility of transfer which would result from it, would be 
in the highest degree beneficial to all who are interested in 
landed property ; and we hope, before many years have passed, 
to see the time when it will appear as strange to suppose that 
the existence of numerous creditors having claims upon a 
landed estate can form any difficulty in making a title to a 
purchaser of it, as it would now appear were the same pro- 
position asserted concerning a sum of 3/. per cent, consolidated 
annuities standing in the name of the debtor in the books of 
the Governors and Company of the Bank of England. 



ART. VL — PROFESSIONAL REMUNERATION. 

Of all the topics which claim the attention of the law 
reformer, that of Remuneration is the most difficult ; and, 
looking at its efiects on other matters, most important.^ It 
is a mere truism to say that, if men work, they must also 
eat ; that W^rk cannot be done without agents and instru- 

1 This article must be considered as one of a series, following seYeral to the 
same end that have preceded it (see art on Law Literature, S L. R. 2^«, and 
The State of the Profession, antit p. 148.), and preceding others, in which it is 
intended to touch (as was promised) on the various topics indicated in the 
article last referred to. The article-writer, like the sermon-writer, finds himself 
bounded — - by space of page, if not by space of time. 



ments ; aad that both must be created, trainedj and main- 
taiiied. The public must pay for its whistle. If they would 
have good laws, they must provide the means of making good 
laws ; or, if they prefer the pleasures of litigation on the 
doubts to which bad laws must give r^se, they can have their 
indulgence only upon the terms of maintaining courts and 
judges, and their Officers; advocates, attomies, and an army 
of legal agents of all grades. If, moreover, they would avoid 
those feuds and quarrels which, even under the best laws, 
will, take place, and yet prefer present ease and comfort to the 
sober duty of transacting their own affairs in a business-like 
•manner, they must pay also for this luxury. In this world 
of work, no good thing comes without exertion continually 
and systematically applied, and, somehow or other, paid for. ' 
Truisms these, but truisms universally disregarded. We 
bear most bitter complaints of the Court of Chancery from 
men who, through the whole course of their lives, have been 
at no pains to do any one thing with decent regularityr The 
judicious arrangements whiQh have been made for settling 
once and for ever the question whether an act have bee^ 
done or not, they disregard at the right time. Questions 
arise ; every fact and occurrence is disputed ; and then the 
world is to be ransacked for evidence; and, out of the chaos 
.of circumstances ill defined, th^ Judge is called upon to give 
a certain application of the law. If, instead of relying upon 
^the future to solve question^ that admit of no solution, we 
would anticipate difficulty by doing our business in a proper 
manner, — which, as we can seldom do it for ourselves, in*- 
volves the employment and payment of suitable agency, -— 
we must be prepared for the cost. Each person, in his own 
vpursuits, recognises the soundness of his own claim ; but, the 
.name only being changed, he cannot recognise it in another^ 
- But although it be admitted tliat the labourer is worthy of 
his hire, the manner of it yet remains a question of great 
difficulty and importance, both to himself and the public. 
.The guerdon may be exacted in such a shape as to limit the 
rWork,*— limit the amount to the labourer, and forbid the 
.employer to employ the service he needs ever so much, ot 
.even where lie cannot avoid tbQ employP^f^^^ ™P9^^ ^^PP* 
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presBiYe burden without giving to the employed an adequate 
remuneration. In commerce this state of things has been 
cured by various means ; — by removing unequal and oppres- 
sive tsxeB, by opening to the competing craftsmen a wider 
range of employment. Why should not the law craftsmen 
take note of these effects, and counsel themselves by them? 

One of the principles that have most obtained in trade, 
and perhaps operated far more powerfully and effectually 
than any other, has been the employment of mechanical 
means if possible, and at a cost which has had the eff^ of 
giving directly or indirectly certain employment to much 
larger numbers ; and to the public an almost unlimited en- 
joyment of works of the most perfect kind* 

It is otherwise with legislation and law and the adminis- 
tration of aflhirs, the most backward of human things, and a 
hindrance to the improvement of others; and we attribute 
this state of affiiirs to the stolidity of the lawyers, who reso- 
lutely, not to say obstinately, reftise to take lesson from all 
that has taken place around them, and at once bless the 
country and themselves ! 

The induoanent — the principle and mode of remuneration 
— is the spot whereon the l^al Ardiimedes must rest his 
machine whereby to move this woild of difficulty. Now in 
eonadering the matter, we must not, as die fiishion now is^ 
sacrifice some forms ci remuneration to others, but rather 
inqmre to what service each is best suited, and whether, 
though the service be repaid by fees, the proceeds should not 
undergo a different distribution. From some experience, we 
like the reward in whatever shape it ecmies; and have found 
ourselves duly moved to exertion by each kind. We confess 
that our activity has been somewhat more active and constant 
when each item of exertion brought its allotted reward; but 
we have been dismayed by the amount when the time for 
chimii^ it has arrived, and our delicacy (though not vranting 
in decent boMneas) has at times shrunk firom the vindication 
of the means by whidi it has beai made out. A sum for the 
job has had the mmt of reBeving us firom this embanrassm^i^ 
but it has not had the gently stimulating eifect of the method 
l^fee; «ndweft«tlbiitthe<£aitlufik6tBi^toftiieitema 
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of exertion by which we have earned our claims, which he 
haa been apt to associate with our more recent efforts, with- 
out regard to those which preceded them, and which were 
not only more laborious and di£Scult, but necessary pre- 
liminaries and antecedents to those which he is disposed to 
recognise* 

The honorarium, when accorded with an appreciating 
spirit, is the apt solution of many difficulties ; but, like the 
dole to the beggar, or fees to other mercenary, it comes to 
haTjD a fixed amount expected on the one side, and reluc- 
tantly accorded with a calculating spirit on the other ; and 
then it loses its virtue, both as an honorarium, and as a fee ; 
for the grudging client learns to pay it without reference to 
the market value of the service ; and, taking advantage of 
the customary rate, neither pays it as a consideration for the 
service nor as a generous tribute from his ability to the un- 
measured and unmeasurable aid which has been or is to be 
afforded. 

At this stage we have arrived in our professional emolu- 
ments. They bear no relation to the service, and are paid 
and received as more and less than the professional due. 

The suitor cannot be expected, in estimating the cost of 
defending his freehold, value so much, or of receiving a debt 
of such an amount, to bear in mind how many years were 
expended (if haply they were expended) in poring over law 
books, in attending court and assizes, in hope, not brief but 
briefless, of the future, — expended in a costly education at 
school and at college, in hall and in the widting at court, and 
which must be included, to a greater or less extent, in the 
reckoning, if, on the present footing, we would have able 
and intelligent legal agents^ 

Few are aware of the large amount of public service done 
by men of fortunes large enough to afford d. bare subsistence 
yet too small to provide the gentlemanly indulgence of a wife 
and family, with the customary luxuries of the day. Their 
energy and force of character — the intelligence and real 
refinement of the age — will not permit them to saunter life 
away. They seek occupation, sometimes the most arduous, 
for occupation's sake ; beguiling themselves with the idea that 
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thougli not repidd by the present effort, it wiU lead to better 
things, of which there are a few examples which serve to 
strengthen and snstain the delusion, for the benefit of the 
pnblic* 

. A different regimen is necessary for the solicitor and for 
the barrister. The former should become more and more the 
man of business; the latter more and more the lawyer. If 
the qualifications and arrangements of the former were of 
such a nature that he could be engaged in a lai^r range <^ 
service, and his remuneration, as his service should be, of a 
more constant and less occasional character, it would be less 
difficult to adjust the remuneration on a principle really re- 
munerative to himself and not extortionate to his clients ; 
while the employment of the barrister in a larger range of 
employment, which the man of business would find it more 
convenient to dispense with, would probably haye similar 
effects. 

The employment of the attorney as the man of budness is 
now especially needed. It implies, however, the possession 
of many qualifications for which he is not at present remark- 
able. He should be a good accountant ; a man of r^ular 
business habits (something of the merchant, something of the 
official) ; and his arrangements should be of such a nature as 
to admit of the orderly and prompt despatch of businesa 

To assist this improved dtate of things, he needs many 
facilities — fiusilities which would make his labour more re- 
munerative and more effective. 

Instead of asking for the abolition of the certificate*money, 
he should demand that it be so disbursed as to give him a fair 
return ; and if it be not levied on all classes of the profession 
alike, that the exempted should be made to bear the burden 
to the same good end. 

The ignorant impatience of taxation has never been shown 
so markedly as in the claim for the abolition of this tax. The 
claim should not be to abolish the tax, but to apply it to the 
benefit of the profession and of the public whom it serves. 

It is not merely a Chancellor of the Exchequer's notion, 
but that of every prudent man, not readily and without the 
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weightiest cause to part with a capital or fund once created 
unless it be impossible to apply it productively. 

In the present case the fund admits of being appfied tp 
purposes of the greatest importance and productiveness. 

The profession is cursed with a most costly and inefficient 
body of kwj which the life of man cannot enable him tp 
master, even with the best energies ; with a body of law 
records in the shape of reports equally impracticable ; with a 
law literature, voluminous, inaccurate, error-creating and 
error-perpetuating ; and the law is so inextricable a wilder- 
ness, that the profession, who should be men of business, only 
more highly informed and highly skilled, because, to the 
ordinary practice of law they add a knowledge of the laws by 
which men are to be governed, and of the consequences of 
disregarding them, must needs be deficient in one-half of the 
requirements of their calling. 

Now, if the capital levied upon the profession were applied, 
by means of the services of lawyers themselves, on a systema- 
tised plan, in consolidating the law, in the production of weU 
digested reports, and in the publication of completer text 
writings, the profession at large who are engaged in active 
agency would find their work much facilitated, and a legiti- 
mate provision would be made for a class of service which is 
very ill requited in all professions — a service not improperly 
made a charge on the rest of the profession, since, by its 
means, they are enabled to realise their gains. 

We earnestly implore the profession to consider well before 
they abolish this tax ; but rather seek to make it the grand 
resource by which they shall regenerate their profession for 
the common weal. 

It would be among the advantages of a minister of justice, 
that the judicial budget and its application would become a 
subject of distinct consideration in Parliament and elsewhere. 

The tax in question produces a large annual revenue ; let 
the whole profession holding official employments of a legal 
nature be taxed one per cent, for the same purpose, and a 
fund would be raised adequate to the most extravagant 
projects of law reform, and, by judidous organisation, the 
reign of Victoria miglit be distinguished as that of Justinian 
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M^as by a reduction of the law Into forms — call them codes, 
consolidated statutes, text books, or what we will — which 
shall be more manageable ; and leave to the poor practitioner 
time for the more essential requirements of business, and the 
means of vindicating himself from the charge of costly and 
useless impracticableness. 

The Duke of Wellington well said once, *^ we must not 
have a little war." !Plagiarising the idea, we may say that 
we must not have mock business, a servile adherence to 
forms, a disregard of essential objects. 

But this matter of forms is at the root of the best and 
most available scheme for regenerating the profession. In- 
stead of printing them in the law books to be copied out and 
applied, let them be printed in the veritable form in which 
they are to be used. The thing is done now, but not upon 
system ; nor by authority. The forms of which we speak, 
should be prepared, by the most skilled heads, and syste- 
matically used. The profits on ihe sale (let the profits be 
ever so small) would yield a large return. 

We speak of forms of every kind. Every act has its 
appropriate form; embodying the needful conditions of the 
act. If it should be necessary for a special purpose to vary 
the form, the variation might be made preserving the form in 
other respects. 

The aid of the printer should be invoked to apply the 
expressiveness of type, a resource peculiarly valuable in legal 
documents. 

Let the pleaders and draftsmen and conveyancers, whos6 
vocations are falling away, bethink themselves whether, 
following commercial principles in cheapening the article for 
the means of the least favoured conditions, they may not, by 
the multitude of transactions, obtain the largest returns. 

We doubt not that this idea will be reduced to practice, 
but it will be after the old fashion. The skilled workman 
will design and realise the idea, the master of capital and 
mechanical resource will reap the profit. We are desirous 
of seeing fair play to both parties, and of uniting them in an 
enterprise by which each will realise a due return. 
" The booksellers, as we observed in a former number, do 
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ncffe probably make more tban an adequate return, but it is 
in a shape which narrows the market, denying both to the 
public and to the author advantages which they ought to 
derive ; with a m6re extended market, effected by a better 
adaptation of the wares to the wants of the consumer and to 
his means of purchase, the author would obtain returns 
rivalling those of Sir Walter Scott. Books are written 
chiefly for the practitioner, who is compelled to pay a heavy 
price for them* When they are written for more popular 
use, it is supposed that they should be written more loosely. 
It appears to us, that the book for popular use should be 
the same as a book for the practitioner, full and precise as 
to the general details, but omitting subordinate details ; re-» 
ferences to authorities, and matters of mere practice. Books 
of this description, written by able professional men, for each 
class of persons, giving not merely the general principles of 
law, but remarkable cases of actual occurrence, illustrating 
the application of these principles to their own concerns, 
would have a wide circulation, and difiuse such a knowledge 
of law among the people, as would lead to the appreciation of 
lawyers, and, what is more to our present purpose, yield a 
revenue to its professors. 

The standing counsel and agents for each profession and 
business — if such a wise expedient should come into use — 
i^hould be charged, as a practical duty, with the publication 
pf such works and of cases in the Courts as they should 
occur. 

There are 3000 counsel in the Law List. Many of these 
have found their abiding-place in some lucrative oflSce. Some 
have retired to their country seats to enjoy the otium of a 
landlord proprietor, cum dignitate of the justice of the peace ; 
others have gone to practise in the colonies ; and some happy 
fellows have a full practice, engaging them in the active re* 
ceipt of well-earned fees ; probably the greater nmnber enjoy 
the otium cum povertate of brieflessness. 

If these were to allot to themselves the legal representation 
of all personages known to the law with the task of editing 
publications such as we have described, they would no longer 
pine for profitable occupation, and the world would be better 
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served; irealiemg a fair revenue by their publications, the 
rate of fee for attendance in the Courts on special occasions 
might be reduced to a standard, or an honorarium, suflBdent 
to quicken and keep alive the attention, without greatly bur- 
dening the suitor, and checking his litigating propensities. 

If to each were assigned the duty of watching the acts of 
legislation in progress, of acting as conservators of the law 
and its principles, or as protectors of the personages whom 
they represent, with a right to be heard before a committee 
of parliament, the field of exertion would be sufficient to 
employ even so large an army. 

^ The remuneration, as we have indicated, would be de- 
rivable from the contributions of the whole of the profession, 
from the sale of their publications, from the sale of forms, 
from fees for special cases, from fees for lectures and demon- 
strations, and examinations, from fees for attendance at the 
Courts, and reports in aid of the Courts. 

We would apply the same principle to the solicitors ; to 
them we would assign the agency of the same matters ; —thus 
for each kind or class, one in Equity, one at Common Law, 
one in Parliament, and one at home; the counsel being 
divided into three, — first, second, and junior, or advocate, 
assistant, and draughtsman. 

We do not see that it needs any act of legislation. The 
first step would be to establish the PubUcation Society (as 
suggested in a recent Number of this Journal). After that, 
let each person who desires to take part in this undertaking 
select his division of the subject according to his previous 
pursuits, carefuUy eschewing any division of the undertaking 
which may have been occupied by another, and foUowing as 
fer as possible a common method, so that divisions of the 
subject which are common to others may be easily extracted, 
and mterwoven and consolidated with such other subjects. 
Ihe various modes of treatment which we indicated in a 
fOTmer article would give ample scope and vei^e for the 
dfforts of original genius, and demand a range of service 
that would give fall occupation for more labourers than even 
the profession in its present state would afforf the means of 
Aieeting. 
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If two or more should cast their eyes on the same subject, 
it might be left to the arbitration of the court legal to deter- 
mine to whom the preference should be given* 

To counteract the sluggishness that might be feared from 
anything approaching to a monopoly, we would set apart a 
certain sum to be given to those who should detect errors, in 
the proportion of the results of their labours ; and it should 
be the duty of a certain class of officers to coniuder and de» 
termine the fact whether error or not 

All the works should be indexed after the same manner : 
and to facilitate index-making, standing indexes should be 
prepared by each officer as to his subject matter; and as 
there would be an officer for every subject matter, the index 
in the result would be an universal one, calculated to ^ve 
unity to the law itself, and to make the knowledge of it as 
uniform as it can be, considering how diversely mankind see 
the same things even when presented at the same point of 
view, and under the same aspects. 

Ihe four great objects: the making a body of law — the 
promulgation of it — the conservation of it — and the interpreta- 
tion of it — would be accomplished by this means. The work 
of consolidating and codifying is too large for one individual, 
or for a commission ; and if made with the most consummate 
skill, would yet fail of acceptance, because the legislature had 
not mastered the subject ; and even if the legislature should 
pass it, the profession would set it at nought, or misinterpret 
it, partly from misapprehension, and somewhat from perver* 
sion — the result of a repugnance arising partly from igno- 
rance, partly from annoyance occasioned by their old horn- 
book being superseded, and partly from the tendency of the 
British human minds to resist at first any rule set down for 
them. The promulgation and the correct interpretation 
would be secured by making the great body of members of 
the profession take part in its concoction. In short, all the 
objections and all the difficulties would be obviated by an 
organisation so comprehensive. 

We would assign each part or division to a Committee con- 
sisting of a peer, a member of parliament, a privy councillor, 
a counsel, and solicitor, assisted in the drudgery by a pupil 
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for the bar and an articled clerk, acting according to one 
general scheme. No one body or person would have the 
entire control of any single division, while he would be 
brought in relation to every part. 

The whole body of law divided into so many partd, the 
mastery of each would not be di£Scult; and, assisted by 
persons charged, as above said, with the conservation of the 
general law, and its principles, and the protection of the dif- 
ferent classes of persons affected by it, and by the officials of 
the various departments, the diffi<^ulty would be less. 

Much, however, would depend on the organisation of the 
inferior aids, — the writers, printers, and index makers; upon 
the settlement of the order and course of proceeding; upon 
the preparation of the moulds and forms into which the dif- 
ferent parts of the law should be thrown ; on the mode of 
intercourse which should be adopted for bringing the func- 
tionaries together, — points of no difficulty, and for which 
there are ample materials, but the n^Iect of which has occa- 
sioned the failure of many recent legislative and official 
arrangements. 

It will be asked, How are all these things— good and use^ 
f ul, no doubt — to be accomplished ? We must refer to the 
suggestions, in our last article, on the state of the profession* 
It needs and must have a council for the management of its 
own affidrs. All great fraternities should have this advantage^ 
— an advantage as beneficial to the public as to itself. In the 
meantime we probe and anatomise the evils, though somewhat 
desultorily, that, when the business is set about, it may not 
be in a namby pamby, petit maitre style, which, dealing with 
mode — ^the fringe and fashion of the thing — and not with 
its principle, — wants the means of self-development and self- 
adjustment which even limited reforms, well-principled, 
always have, and makes matters worse by encouraging the 
idea of reform only to disappoint it, and provoke indiscrimi- 
nate and inapplicable efforts. 
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ART. VII.— WORKING OF THE INCUMBERED 
ESTATES ACT. 

1. Tenth Report from the Select Committee on Poor Lawt^ Ire* 
land. Ordered by the House of Commons to be printed^ 6th 
June, 1849. 

2. An Act tofaciHteUe the Sale of Incumbered Estates in Ireland, 
12 & 13 Vict. c. 

The Incambered Estates Act^ has now become the law of the 
land, and our readers have long been aware of our sentiments 
respecting it We have for some time looked forward to a 
measure of this nature, not only as good in itself, but as 
leading to much more that will even be better. In Ireland, 
for various reasons, we have more power to l^slate with 
respect to the present law relating to land than in this 
country. The necessity for some legislation which will re* 
store this commodity to its real value, — which will transfer it 
from those who cannot make use of it to those who can, — is 
now almost universally acknowledged, and the expression of 
this wish bursts out on every occasion from the legislature. 
Let us take as an instance of this the following resolution, to 
which the Select Committee on Irish Poor Law (perhaps the 
most important committee of the present session) came to on 
the 19th of June last : — 

*' That permanently to ^diminish pauperism in Ireland, and to 
secure the working of the Poor Law without grievously burdening 
the industry and property of the country, it is desirable that 
measures be adopted to remove all impediments which the law or 
practice of the Courts imposes on the transfer of landsj* 

Thus it is that now the difficulties attending the practice 
of the Courts and the transfer of land are found to lie at the 
roots of many evils, which have hitherto not been supposed 
to be connected with them. Out of the inquiry which this 
bill has originated will spring, if we mistake not, an im- 
proved system of transfer of land, not only applicable to Ire- 

' We have treated this as an act, and not as a bill, because the last stage only 
is granting to it 

VOL. X. Z 
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land, but to England also. We gladly avail ourselves of any 
opportunity of collecting information respecting it, with the 
view of facilitating its operation; and shall therefore give 
some extracts from the evidence of some Irish lawyers who 
were examined by the Irish Poor Law Committee, chiefly 
with a view to an explanation of the practical effect and ope- 
ration of this important measure. These witnesses are not 
only lawyers, practically acquainted with the subject-matter 
of their evidence, but have also directed their attention to 
the study of political economy ; having all of them, we be- 
lieve, successively held the chair connected with that science 
in the University of Dublin, and having as such directed 
their inquiries to this important branch of it. The Gentlemen 
to whom we allude are Dr. Longfield, Mr. Lawson, Mr. 
Hancock, and Mr. Butt, Q. C, — and we propose to collect 
their evidence. 

• But before doing this let us go a little further back. We 
are not desirous of entering into the discussion which has 
been raised as to the propriety of conferring the extensive 
powers which the act confers on this commission. These 
powers are admitted to be extraordinary, and are intended to 
be temporary. The justification for calling them into exist- 
ence is rested upon the peculiar necessities of the case. They 
are intended to come to an end when these necessities have 
been satisfied. We are willing to admit that the case does 
call for remedies as potent as that which Sir Bobert Peel has 
suggested, and the present Government purpose carrying 
into execution. Our object is rather, assuming the necessity 
of the measure to be shown, to call the attention of our 
readers to the circumstances which have made it necessary. 
They are indeed most worthy of their serious attention. 

Why is it, then, that this extraordinary commission is re- 
quired to deal with landed estates in Ireland ? We live within 
the United Kingdom in profound peace. The heroes of Widow 
Cormach's cabbage-garden have left in the hands of the 
Crown no vast extent of forfeited demesnes which require a 
new distribution. We are not called upon to divide among 
a host of claimants enormous funds, like the 20,000,000/. 
of compensation money granted to the West India pro« 
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prietors. It Is, strictly speaking, no new state of things with 
which we are called to grapple in Ireland. The storm which 
has burst over that country has been long gathering. An 
unaccustomed pressure haer indeed caused evils, which, long 
borne with difficulty, have at length become unendurable. 
But the burden under which the ordinary judicatures of Ire- 
land are now overpowered has been for many years accumu- 
lating. The parasitic growth of incumbrances, by which 
the properties of Irish landowners are overrun to such an 
extent, and for the clearance from which measures like the 
Incumbered Estates Bill have become indispensable,* has 
grown up under the favouring atmosphere of our ordinary 
laws, — laws by which England as well as Ireland is affected ; 
and it is well worth our while for our own sakes to make 
clear to ourselves how it is that Irish properties have got 
into their present state — well worth our while to ask how 
can such a condition of things be prevented from arising 
either in Ireland or in England in future. It shall be our 
endeavour to give an answer to these important questions. 

First, then, how is it that Irish landed property has got into 
its present involved condition ? by which we mean, not, how is 
it that the Irish landowner has got into debt, and wants to sell 
his estates? — with that question we have nothing to do. 
But how is it that, being desirous of selling their estates, the 
Irish proprietors are unable to do so, without the aid of an 
extraordinary commission empowered to give the purchaser a 
title by act of parliament? The answer is, because there 
generally exist upon these estates a vast number of claimants, 
holding general securities under the name of judgments, 
affecting the whole of this property, and without whose con- 
currence or satisfaction no part of the property can be safely 
purchased. The evidence of every body at all acquainted 
with Ireland, who^has given evidence on the subject, points to 
this evil of judgments as the monster evil under which the 
proprietors are suflfering. Hear the graphic description given 
by Lord Campbell*, on the authority of Sir Edward Sugden, 

( * In a 9peech ia the House of Lords on the introduction of the Incumbered 
Estates Bill, June 12. 

z 2 
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of the scene which the administration of an Incunabered 
Estate in Ireland is wont to produce in the High Court of 
Chancery:-— 

"When such a case is called on,** says his Lordship, "every 
judgment creditor who has a supposed lien on the estate, or his 
representatives, is entitled to have notice to appear and be a pariy 
to the proceedings ; and the practice is, that, when tjie case is 
called on, each gentleman who has a brief rises and says, < I appear 
for So-and-so,' and then throws the brief towards the Lord Chan« 
cellor ; and Sir Edward declared so many briefs were thrown 
towards him in some causes, that it actually resembled the bom- 
barding of a town." 

But the statement of the evils attendant on this favourite 
Irish method of obtaining a security for money, is not now 
heard for the first time. Five years ago, before the potatoe 
ci*ops had failed, before the famine consequent on that failure, 
and the pressure of the poor-rates arising from that famine, 
had revealed to the public ear the extent of Irish incum- 
brances, and the difficulty of getting rid of them, the same 
tale was told by well-informed witnesses examined under 
Lord Devon's Commission, upon the occupation of land in 
Ireland. 

"I have known,*' says Dr. Longfield, "an estate of 12,000/. 
a year eaten up by a number of small judgments."^ 

The reason is apparent from a passage of his previous 
evidence. He says — 

" The effect of a judgment is to be an incumbrance upon all the 
estate which the debtor has at the time of the judgment, or which 
afterwards passes through his hands, until the judgment is satis- 
fied. Therefore, when an estate is incumbered by several judg- 
ments, an almost insurmountable bar exists to its alienation except 
by a suit in equity. A man must sell enough at once to pay all 
his judgments, since each operates as a lien upon the whole of' his 
estate ; and the estate remains subject to those incumbrances in 
the hands of an extravagant person who has no means of improving 
the condition of the tenantry." ^ 

» Occupation of Land, P. R., 1845. 19. No. 51. Answer 52. 
• Ibid. Answers 43. 51. We have somewhat condensed the statements of 
the witness. 
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Bat this state has been produced by a condition of the 
laws in Ireland^ not peculiar to that country^ but shared by 
England; though for some reason, which is not easily in* 
telligible, the Irish have put the law in motion in a way 
which the English have not In Ireland^ as in England 
until a recent period^ a judgment operated as a lien upon 
half the lands of the debtor only, and it affected leaseholds 
only from the time when they were actually taken in execu- 
tion by the sheriff. The act which has extended the lien of 
the judgment creditor in Ireland to all the debtor's property, 
of whatever kind^ has done only what nn act passed two 
years before^ had already done in England. And the act 
which in Ireland gave to each judgment creditor a lien on 
the whole^ instead of a moiety only of the real property of 
his debtor*, preceded the English act to the same effect* by 
the like period only. In one respect only does the Irish 
judgment debtor possess, under the last-mentioned Irish act^ 
an advantage which the English judgment debtor does not 
possess ; namely, in the power of obtainmg from the Irish 
Court of Chancery, on petition, a receiver of the rents of the 
debtor's lands, without the previous formality of suing out 
execution, and of course whether or not he could obtwi the 
delivery of the' lands under that execution.* 

In England, the appointment of the receiver is in aid only 
of the common law ; it is held, therefore, incumbent upon 
the judgment debtor, even though he was proceeding against 
a mere equitable estate, to go through the useless form of 
issuing out execution*; the receiver will not be granted 
unless the legal remedy of taking possession under an execu- 
tion was impracticable; and the application, where it is 
tenable, required to be made through the more cumbrous 
and expensive machinery of a bill. 

But this difference in the law, though it has doubtless 
conduced to the ruin of Irish proprietors by bringing large 
extents of land under the management of receivers, and sub- 

» 3 & 4 Vict c. 105. • ■ 1 & 2 Vict c. 110. 

• 5 & 6 W. 4. c. 55, « 1 & 2 Vict. c. 110. 
» 5 & 6 W. 4. c. 55. § 31. e. «. 

• Neale v. Duke of Marlborougli, 3 M. & C. 407. 

z 3 
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jecting the owners to the heavy expense of that mode of 
management, though by the distrees which has been thus 
tKxasioned, it has, more perhaps than any other drcnmstanoe, 
awakened attention to the grievons condition of many Irish 
estates, and created a conviction of the neoesmty of apptying 
some effectual remedy to that ocmdition, is not in itself the 
cause of tiiat difficulty of disposing of Incambcred Estates 
in Ireland, upon which we have dwelt. Far from it In 
themselves nothing can be more equitable than tiie provisions 
of the act under which these receivers are appointed. The 
creditor applies tiie most summary and least oostiy process 
possible, by a petition. The Court is enabled to limit the 
receiver's authority to so much only of the lands of his debtor 
as shaU appear to it suffident far the* purpose of paying the 
sum due ; it can require evidence of tiie particulars or rental 
of the land over which he is appointed, so as to ascertain tiiis 
amount. On the application of otiier creffitors it may extend 
the order made to their demands. It may, on the death of 
any party interested, continue the proceedings in tiie name of 
or against his real or personal representatives, on a simple 
motion. So far indeed is tiie feciUty of obtwning a receiver 
from being the cause of these difficulties, tiiat the chief remedy 
for them suggested by the witnesses whose evidence has been 
adduced, is an enactment that a judgment shall not be a lien 
upon lands in the hands of a purchaser, unless a receiver for 
the judgment creditor is actually appointed. 

We are anxious to make this subject dear, in order that 
our readers may understand the real bearings of the case. 
Be it borne in mind, then, that the evils on which we have 
dilated, though at present most conspicuous in Ireland, may 
at any time spread to England. 

** Paries jam proximus ardet.** 

It is time that we should arouse ourselves, for our own 
interest at least, if that of our neighbours is insufficient to 
move us. Our present laws j^ve us no security against the 
occurrence on this side the Channel of a state of tilings 
similar to that which on the other side has called for such 
extraordinary remedies. That the estates of our landed pro- 
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prietorB are not involved in a similar inextricable maze of 
undefined incumbrances, arises, not from the better constitu- 
tion of our laws, but only from a difference in our mode of 
acting under tliem, — a difference which may at any time 
disappear from causes not foreseen, nay, even from the un- 
expected operation of measures in themselves beneficial. For 
instance, could any amendment in the law be more generally 
acceptable than one which should reduce to an economical 
and rational simplicity the present expensive and cumbrous 
mechanism through which alone relief can be obtained from 
the Court of Chancery. Yet were this done, — were it pos- 
sible for a judgment debtor in England, as in Ireland, to 
obtain at a trifling cost that redress in itself so reasonable, the 
appointment, namely, of a responsible oflScer of a Court of 
Justice to take possession of the property and administer it 
fairly for all parties until the debt is paid, judgments might 
become in England, as they have long been in Ireland, a 
favourite security, an^ then, before ten years had elapsed, 
the estates of English borrowers would be in danger of be- 
coming as hopelessly involved as those of Irish borrowers are 
at present. Surely, it is time, — and more especially bearing 
in mind some recent decisions, — that we should seriously set 
ourselves to consider how the possibility of such evils may be 
averted ; and this brings us to the evidence on this subject. 

I. The Facility of incumbering. 

" 9262. Will you state whether, in your opinion, any part of 
the present distress in Ireland is to be attributed to the state of 
the laws with respect to land ? — Dr, Longifield : I think it can, so 
far as the distress has been increased by the incumbered estates 
of proprietors. The law in Ireland gives greater facilities to gen- 
tlemen to incumber their estates than the law in England does. 
The Registration Act of 6th Anne, cap. 3. is, in a great measure, 
at the root of the evil ; because, according to that Act, all the 
deeds of incumbrance range in succession according to the date of 
their registration ; owing to which the possession of title-deeds, 
and the possession of what lawyers call the legal estate, are both 
circumstances of very little moment. Li England I cannot see 
vrhat security the lender of money upon land can get, unless he 
possesses the legal estate, or the title-deeds, or both. In Ireland, 

z 4 
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a man may have a perfectly good secnrity without either : a man 
in Ireland may be the tenth incumbrancer upon an estate, and 
may know that, if the estate is of sufficient value to meet all in- 
ciunbrances> his incumbrance is perfectly safe. In England, 
unless a man has, as I mentioned before, the title-deeds in his pos- 
session, he cannot know what amount of incumbrances may take 
priority against him. 

, " 10,298. Mr, Butt : I have a very strong opinion, that one of the 
greatest mischiefs to landed property in Ireland, and which is in 
a great degree the cause of its present embarrassed state, is, that 
judgments are common assurances in Ireland. The law in England 
and in Ireland, with regard to judgments, is exactly the same, 
with one exception, which may, perhaps, have caused* the differ- 
ence that exists between the two countries ; and that is, that in 
Ireland the judgment is assignable by law ; in England it is not 
assignable at law. By an Irish statute, passed in the reign of 
Queen Anne, a judgment was made assignable at law ; that is, if 
a party has a judgment against another, by an entry on the records 
of the Court, he can assign that judgment to any person. By this 
entry the assignee becomes the legal owner, and there is no other 
party upon the records of the Court acknowledged as the owner. 

" 10,309. Sir L. O'Brien: What would you say if it were 
limited to the estates a man had at the time of obtaining judg- 
ment? — I think that would be an improvement; but, having 
thought a good deal upon that subject, I would be strongly of 
opinion that the best thing that could be done would be to abolish 
the law altogether making judgments a charge upon landed pro* 
perty." 

The bad effect of the present law of judgments has been 
already repeatedly pointed out, and it has been shown that 
every buyer of land is subjected to protracted litigation, oc- 
casioning necessarily, though indirectly, a reduction of price 
for the purpose of giving a few judgment creditors a remote 
chance of reaching land, upon which they have been unable, 
or have neglected to obtain a direct charge. ^ So far, then, 
as it is proposed to relieve lands from this general liability, 
we heartily assent to the proposition of the witness ; but we 
cannot quite understand bis evidence so far as he objects to 

* See Serjeant Manning's Proposal for the Amendment of the Law of Bank- 
ruptcy, p. 57. 
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an easy mode of incumbering estates which is highly desirable. 
He thus continues as to this : — 

"10,312. People who are engaged in mercantile affairs can 
borrow in order to carry on their speculations? — As far as my 
experience in seeing the effects of incumbrances upon the land 
goes, Ida not think it an advantage that the landed proprietors 
should have that facility of borrowing money, 

" 10^321. Colonel Dunne. Will you state your opinion of the 
effect of the Registry Act of Anne upon landed property? — I 
think the Registry Act, which was also passed in the reign of 
Queen Anne, has had a very injurious effect upon landed property 
in Ireland, — even more than the system of judgments, — by giving 
proprietors facility of incumbering their estates ; of course ground- 
ing my opinion on this point, as well as the opinion I have 
already expressed in relation to judgments, upon the circumstance 
that I conceive the multiplication of incumbrances by landed pro- 
prietors to be a very mischievous thing to the country. The 
Registry Act of Anne does this : any person having an incum- 
brance upon an estate, and registering it, is sure of two things ; 
first, that he finds upon the register every previous incumbrance 
created against those lands by any party against whom he searches ; 
and secondly, that no subsequent incumbrancer can displace him, 
because the Act provides that the incumbrances take precedence 
according to the register. The effect of that is, that the fourth, 
fifth, tenth, twelfth, or even the fiftieth incumbrancer, if the estate 
be of the value, is just as secure as the first. That cannot be the 
state of things in England. That opinion I ought to express with 
some hesitation, for I have never been called upon to advise on 
English titles; but I can speak to the fact, from my knowledge in 
advising upon Ldsh titles, that it would be possible for the third, 
or fourth, or sixth, or fiftieth incumbrancer, with perfect security, 
to lend his money upon the security of an estate in Ireland. The 
number of incumbrancers may^ by the operation of the Irish law^ 
be multiplied with safety to any amount ; andy in that way, I 
think tJie Registry Act has operated most injuriously upon pro^ 
perty in Ireland, 

" 10,349. With respect to waste lands, the facility of parting 
with them upon terms advantageous is very much impeded by this 
wide-spread system of judgments? — Veiy much so: the great 
impediment to the facility of transferring land is allowing judg- 
ments to be a charge upon all a man's land." 
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This laat opinion^ as we have said, has our concurrence ; 
but as to the number of incumbrances being easily multipliecl 
if the security is of sufficient value, this, so far from being a 
disadvantage, is an advantage of the register. "We wish to 
obtain a system under which this may be done. Land should 
represent so much capital, and ij, should be nearly as easy for 
the owner to obtain credit on its real value as to draw upon 
his balance at his bankers. If a good system of registry ex- 
isted, it would not prevent a ready dealing with the land. 
It would show in half an hour the real state of the incum- 
brances on the land ; of course, if incumbered beyond its 
value, that would be a matter which the owner and the in- 
cumbrancer must settle ; but otherwise, the purchaser would 
satisfy the incumbrancers, and there would be an end of them. 

But we now turn to the next head : — 

II. — The present Difficulty of effecting a Transfer. 

" 9268. Is there any other difference than that which you have 
alluded to between the laws of England and Ireland, which makes 
it more difficult to transfer property in Ireland than in England ? 
'—Dr.Longifield: The law in Ireland, which makes a judgment 
assignable, has that effect also, to a certain extent. A judgment 
18 a very common security for a debt in Ireland ; and a judgment 
affects all the property of which a man is possessed at the time of 
the judgment, or which he may afterwards become entitled to; so 
that, if a man sells a small portion of his estate, he cannot give a 
title to it, unless he discharges all his judgment debts. The prac* 
tice is, to accompany every mortgage with a bond in double the 
amount of the mortgage ; and a warrant of attorney, confessing 
judgment, is annexed to that bond. Where you talk of a bond 
in Ireland, it almost always means a judgment, — a judgment 
being so much a matter of course." 

" 9803. Will you state whiat are obstacles to the transfer of 
land in Ireland, which have come under your notice? — Mr. 
Lawson: I think the principal obstacles are, the expense and 
delay of searches, the difficulty and uncertainty of title, and the 
number and complication of incumbrance. 

" 9804. With regard to searches, is it not a fact that in making 
out a title it is necessary to search for a very long period, say 
fifty or sixty years, so that the purchaser may be certain that 
there is no incumbrance nor any past settlement that may endanger 
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Lis title ?•*> Yes; the rule is this: the abstract must commence 
sixty jears back ; the purchaser then will require searches against 
every party who, during l^ose sixty years, appears on the abstract 
to have had an estate in the lands ; searches must be had in the 
registry against that party during the whole period in which he 
had any estate or interest which could enable him to affect the 
lands. 

** 9812. Grenerally, with regard to the effects of this heavy cost 
of transfer, you would say that it acts injuriously upon the pro- 
prietary class, and upon the industrious class in Ireland? — It acts 
very injuriously both on those who have to sell, and on the public, 
who are always interested that Ihere should be as free a circulation 
of land as possible. 

" 9979. Can you give any instance to show the delay and cost 
ordinarily incurred by parties borrowing or selling by private 
contract? — Mr. Hancock: Yes; I took the trouble of making 
some inquiry, because I think that many of these matters are not 
understood; parties have not definite ideas upon them; persons 
hear that there is a great deal of delay, but they do not understand 
what it means. Now, I obtained some instances from parties, on 
whose information 1 can rely. I may state that there is an 
important distinction in collecting information of that kind to be 
observed between the period since Sir Edward Sugden's Act of 
1844, and the period before that act, because since that act there 
has been a very great diminution, or at least some diminution in 
the delay and cost on sales of land, in consequence of improvements 
introduced by that act. I may mention that I have cases since 
the act : one of nine months and fifteen days ; one of fifteen days ; 
one of four months and twenty-five days ; one of six months and 
twenty-eight days ; and one of three months. 

" .9980. Are those cases in which there was any dispute or any 
point raising litigation? — ^^ There was no litigation ; those are cases 
of private sales and private loans, without any litigation at all. 
The cost in those cases to one parly, was 16 per cent., to another 
26 per cent.; to one 15 per cent., to another 15 per cent.; in 
another case 13^ per cent.; and those were where the sums were 
small, 850/., 150/., 500/., and 500/.; where the sums are large, 
such as 5,400/., the cost comes down to about If per cent. Thus, 
taking the number of years* purchase, supposing the property sold 
for twenty years' purchase, there would be a difference in one case 
of three years' purchase by the costs of one party alone ; and if 
the costs of the other party were the same, it would make a 
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difference of six years' purchase ; in another case, the costs to on^ 
party would be five years' purchase ; and if it were anything like 
the same to the other party, it would make ten years' difference in 
the selling value of the property ; in another case, the difference 
would be three years, in another also three years, and in another 
2^ years." 

Closely connected with the difficulty as to titles and length 
of deeds in the transfer of land is the delay and cost of 
Chancery Procedure. This branches Into another subject, — 
the reform of the Court of Chancery, because these evils 
affect not only suits relating to land, but most other suits. 
Still we shall see how frightfully the present practice of this 
Court affects the value of land : — 

" 9290. Do the forms of procedure in equity suits unnecessarily 
increase the expense of sales under the Courts ? — Dr. Longifield : 
To a fearful extent. "We will suppose the case of a mortgage, the 
existence of which and the sum due upon which is not a matter of 
doubt at all ; but the party has to file a bill, and he has to make 
frequently as many as fifty or sixty parties defendants (I have 
known a greater number than that), and every one of those must 
be served with a subpoena. This causes delay; and there are 
frequently abatements from some one of the parties dying in the 
progress of the suit ; and in case of the death of any of the defen- 
dants, the bill has to be filed against the representative of that de- 
ceased party ; then all the parties put in an answer ; or, if they do 
not put in an answer, motions are made to take the bill as confessed 
against them. The evidence in the cause is perhaps merely to 
prove a deed which no one doubts ; the cause is set down to be 
heard ; and then the whole Court appears alive with persons en- 
gaged in that cause; each counsellor has merely to open the 
answer, and state for whom he appears. The same thing is gone 
through, as I have stated before, with regard to partition suits. 
The hearing of this cause, costing frequently 400/., does not occupy 
one minute ; and the decree is a matter of form. 

" 9291. With regard to properties of a small amount, such pro- 
ceedings as these must be entirely destructive of the property ? — 
Quite so : but the expense is not so great where the property is of 
a small amount, because it is not likely that there will be so many 
defendants. Every defendant is a person having an incumbrance 
upon the property, or having an interest by family settlements or 
otherwise in the property; but then the cause is not a quarter 



Warhing of the Incumbered Estates Act. 349 

OTcr. When this decree is pronouiiced, there is a reference to the 
Master to take an acconnt, and advertisements are published, and 
everj party who has an incambrance comes into the Master's 
office and files a charge, stating the nature of his incumbrance, 
and the amount which he claims to be due to him. There is then 
a discharge filed to each of those charges ; the Master in the office 
then acyudicates upon each of those discharges and charges^ and 
finally makes a report declaring what are the incumbrances on the 
estate. Supposing the case to be a clear case (for I am taking a 
case in which there is no ground /or litigation whatever), the 
cause is then set down for hearing on report and merits ; and all 
those parties again appear before the Lord Chancellor, by their 
counsel, at an expense, frequently, of 300^ or 400/, more; a 
second hearing of the cause takes place, which occupies about one 
minute more, and then a decree is pronounced, that being a formal 
decree for the sale of the property, if the debts found due by the 
report are not paid ; a certain time for the payment of the debts 
elapses, and then, the debts not being paid, the solicitor for the 
plaintiff commences to make out title, in order to sell the property; 
and then the real work begins, because the decree can be easily 
anticipated beforehand, though it takes four or five years perhaps 
to obtain a final decree" 

This is sufficiently familiar to all our readers who may be 
either practitioners or clients of the Court of Chancery, but 
the statement cannot be too often repeated until this state of 
things is amended. We shall therefore give another of these 
Chancery confessions from another witness, Mr. Butt : — 

'^ Any person who is an incumbrancer on an estate of such 
a nature as confers a title to sell the estate, which now almost 
every incumbrance in Ireland does, can file a bill in the Court of 
Chancery to sell that estate. To do that, he must bring before 
the Court, in one way or other, every party having an interest in 
the estates no matter how numerous the parties are. He must 
state in his bill all the facts connected with the estate, and his own 
claim upon it ; and the bill generally states the claims of every 
other party on the estate. Each of these parties is then called on 
to answer the bill. This being done, all parties proceed to prove 
the case they have alleged, by examining witnesses on written 
depositions; and this being done, the cause is set down to be 
heard. Throughout this proceeding, the rules of the Court are 
just the same as for a suit determining the most litigated r!ghts« 
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The fules of pleading are the same ; the time allowed to answer, 
and for Inaking proofs, the same. The number of parties makes 
the process very expensive ; yet when the cause comes to be heard, 
U does not occupy Jive minutes in court; and the Chancellor makes 
a decree, directing one of the Masters to take an account of all 
incumbrances affecting the estate. This is called a decree to 
account — it is a mere matter of form, and yet to obtain it, all the 
formSj and almost all the expense of an adverse litigation, with A 
great number of parties, must be gone through. The Master then 
proceeds to act on this decree* All parties to the cause must, 
before him^ establish their claims. In addition to this he inserts 
advertisements in the newspapers, calling on all persons having 
charges on the estate to come in before him. Any person claiming 
any incumbrance gives to the Master's clerk a written statement 
of his claim : this is called a charge ; any other party wishing to 
dispute this, puts in a counter-statement, called a discharge. Upon 
this the Master proceeds to adjudicate, and, if necessary, he hears 
evidence. Having heard and decided on all the claims, he makes 
his report, stating the nature of the property^ all the incumbrances 
upon it proved before him, the amount due upon each, and their 
priority as charges on the estate. These proceedings are binding 
upon all who were originally made parties, and upon all creditors 
who appear before the Master, but upon no one else. If all parties 
interested are brought before the Court, which it is the duty of the 
person applying for the sale to see, this report exhibits a complete 
statement of all incumbrances, and is a complete adjudication upon 
the rights of all parties. When the report is made, the cause is 
again heard by the Chancellor, and an order is made for the sale of 
the estate : this is called a final decree. If any party is dissatisfied 
with the Master's report, he can, at this hearing, appeal to the 
Chancellor, by filing what are called exceptions to the report. If 
this be done, the Chancellor first decides the questions raised by 
the exceptions, and then, having completely adjudicated on the 
rights of all parties before him, he makes an order for the sale of 
the estate. Up to that the process is very needlessly expensive, 
and I am quite sure there is generally a wasteful, and, I am sorry 
to say, in some few instances, a profiigate expenditure in that 
process. But that decree being pronounced, binds the parties who 
have been brought before the Court ; and supposing all parties 
having an interest in the estate to have been brought before the 
Court, they are bound by the decree, and a complete title is 
iQ«4e. The estate is then set up to be sold. The party having a 
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legal estate is bouod to execute a convejance to the purcliaser ; 
and no person who is a party to the decree can ever disturb the 
title of the purchaser. The decree of the Court of Chancery has 
no effect in itself in conveying the estate, it only acts by coercing 
any party who has the legal estate to convey it ; but as to persons 
having a mere equitable interest, the decree itself completely binds 
their interest ; they need not be parties to the conveyance, but in 
practice they are very often made parties." 

While on this point we may add a groan from this side of 
the water. We extract it from the evidence of Mr. Spence 
before the Select Committee (1849) of the House of Lords 
on Bankruptcy : — 

" I have been furnished, within the last few] weeks, with the 
particulars of a case, now in the office of one of the Masters, 
against whom not a whisper has ever been heard, which strongly 
shows that no efforts can prevent those who have an interest in 
delay from succeeding in their object in the Masters' offices. In 
the cause of Stathschmidt v, Lett, in Chancery, one of the parties, 
a residuary legatee, was appointed receiver of an estate yielding 
about 10,000/. a-year. He fell into arrears with his accounts, and 
was removed by the Court. In March, 1846, there were seven 
years of account to pass (it is nominally the duty of a receiver to 
pass them annually) ; in February, 1849, two only had been finally 
passed. The solicitor from whom I derived this information, Mr. 
Mordaunt, (it is with his express authority that I mention his 
name, but which, for obvious reasons, I do not often obtain from 
those who furnish me with similar information), states that before 
a Commissioner of Bankrupts all the accounts would probably 
have been passed in as many weeks as it has taken years in the 
Masters offices. As Mr. Mordaunt informs me, every solicitor 
and party, excepting the defaulting receiver, has anxiously pressed 
for dispatch. Mr. Mordaunt's client is an annuitant of 400/. 
a-year, and she has been obliged to go abroad to avoid her cre- 
ditors in respect of debts contracted for her subsistence, about 
2000/, for arrears of her annuity being due to her (the same 
amount being due to other annuitants), of which she cannot ob- 
tain one farthing, owing to the delays in the Masters' offices. 
This is by no means a solitary instance." 

Let us now turn to another head of grievance as it exists 
in Ireland : — 

" 10,328. Sir Ji Graham : As relates to the employment of 
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labour and the improvement of land in Ireland, is there not a 
marked distinction between the estates managed bj receivers and 
estates managed by the owners ? — Mr. Butt : Of coarse there 
must be a great diflference ; mj own knowledge does not extend to 
that. I do not pretend to have any knowledge of the state of the 
country, except such as a person occasionally travelling through it 
may have ; but I can conceive no system more ruinous to lan^led 
property than the system of receivers. In the first place, the 
poundage is no more than the poundage that parties would allow 
to an agent ; it is Is. in the pound ; but every step that a receiver 
takes must be by a motion in court, or a statement of fucts to the 
Master. Almost every step the receiver takes, he submits a state- 
ment of facts to the Master. If a tenant applies for an abatement 
of rent, it is almost impossible for that abatement to be obtained ; 
the Court do not consider that they have jurisdiction to abate the 
rent without the consent of the parties. It is difficult to explain 
these things to the Committee without going at more length into 
the practice of the Court than is convenient. "When the Court of 
Chancery take possession of an estate, they do not disturb any 
existing lettings ; where a tenant who is previously in possession 
applies for an abatement of rentj the Court think that they have 
no jurisdiction without the consent of the owners of the estate ; in 
a case, however, where the letting has been made under the Court, 
the power is exercised. In either instance, however, there must 
be a motion in Court, and a reference to the Master, and not un- 
frequently an expense of even 201. or 30/. incurred by some par- 
ties. The same thing frequently occurs when the tenant claims 
any allowance against his rent, grounded on any contract with his 
landlord ; this the Court will enforce ; but, generally speaking, 
there must be a motion in Court, and a reference to the Master ; 
but in a case where the Court itself let the land for seven years 
pending the suit, they consider that they have jurisdiction to abate 
tbe rent. The parties attend by counsel sometimes, and always 
by attorney, at a very heavy cost. All this appears to me to pro- 
ceed upon what I would almost call the absurd notion of managing 
an estate by a judicial proceeding. The two things are as incon- 
sistent as can be conceived ; and yet as long as the system of re- 
ceivers under the Court is continued, it is the inevitable result 
that every case of an . abatement of rent, or distraint upon the 
tenant, if disputed, must be adjudicated on by the Court, and must 
entail most enormous costs." 

The attention of the profession was called to this state of 
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things as it exists in this country, in the Report of the Equity 
Committee of the Law Amendment Society on the Manage- 
ment of Property in Chancery ^ and we are glad to see 
that the whole subject, so far as it affects Ireland, is being 
investigated by a Select Committee of the House of Com- 
mons in the present session. Why should the inquiry not 
be extended to England? Several important subjects con- 
nected with the main inquiry turned up incidentally, such as 
tenant right ; which, let our readers be assured, must soon 
be applied to by specific legislation, and which is of great 
importance in connection with the present act Speaking of 
Mr. Pusey's Bill, the witness is asked, — 

'< 9330. It gives a permissive power to enter into arrangements ; 
do you think that that would be sufficient? — 2>r. Longifield: 
Certainly ; nothing else would prevent fraud ; but I think a per- 
missive power would be sufficient, so that the landlord might come 
to the tenant, and say, ' If you will build on the land, or otherwise 
improve it, you shall have such and such compensation at the time 
of your leaving the land, or else you shall have a renewal/ 

'' 933L And likewise the tenant might say to the landlord, ' I 
will build a house if you will give me such and such security?' — 
Yes ; I would leave the parties open to make the contract or not, 
otherwise I am afraid you would have the landlords and tenants 
going to law about the improvements. 

• <^ 9332. Mr. Napier : Would you limit the amount that might 
be expended to any number of years' rent, or in any other way, 
with a view to protect the interests of the reversioner ? — No ; I 
should not be inclined to do so'; because, if the contract is a fair 
one, and based on certain rules, I think the interest of the rever- 
sioner will be promoted by it." 

Mr. Hancock says : — 

** 9961. If you take the different parties whom you may expect 
to make improvements, tenants for life are very much blamed for 
not adopting improved systems of agriculture ; but the majority of 
tenants for life in Ireland have no power of charging the inherit- 
ance for improvements ; consequently, whatever sum a tenant for 
life would lay out in improvements, in the present state of the 
law, would go to his eldest son, and not as a provision for his 
younger children, or even as a provision for the payment of his 
own subsequent debts. The majority of the tenants in Ireland are 
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yearly tenants, and are therefore in such a position that they have 
no legal security for adopting any improved system of agriculture, 
with a certainty of reaping the full profit of the improvement." 

" 10,063. There are some points with regard to the effecting of 
improvements in Ireland, which are important: with regard to 
the ownership of improvements upon land, — what falls to the 
tenant and what to the lan^ord ? do you consider that important 7 
-^I think that the feudal principle which prevails with regard to 
the ownership of improvements is very injurious; that it operates 
injuriously in several cases. First, it deters a party from buying^ 
without a very strict investigation of title, any land that happens 
to be of small value ; because if he should be ousted by title para- 
mount, according to law all the improvements would be confiscated 
in such a case. In the same way it renders it dangerous to lay 
out money on leaseholds; because the expense of investigating 
title is very great, and parties are deterred from laying out money 
on leaseholds where there is a risk of being ultimately deprired of 
the property. The third case is, that wherever any doubt occurs 
as to the title to land, or wherever it becomes the subject of litiga* 
tion, the land is immediately, by this principle, doomed to barren- 
ness ; because no man, whether in possession or not, is safe in 
carrying on any improvement upon it, inasmuch as the person who 
ultimately recovers, recovers not only the land, but every penny 
that has been laid out in improvement in the meantime. 

" 10,064. Could you suggest any improvement in' this respect 
which would not be unjust to the proprietor of the land? — Yes; 
I would suggest, in this case, that any party, whether purchaser 
or tenant^ on being ousted by title paramount, might present a 
petition, in a summary way, to the Court of Chancery, to claim 
compensation for improvements bona fide made; and that on 
proving that he was a bona fide purchaser or tenant, and that the 
improvements had been bona fide made, the Chancellor, if the sum 
claimed were above 60/., might direct that he should be paid the 
sum expended, provided it did not exceed the value of the in- 
creased annual income produced. If the smn were less than 5O/.9 
I would give a similar jurisdiction to the Court of Quarter Ses- 
sions. 

" 10,067. Mr, Bright: The question of tenant-right has excited 
some interest in Ireland : what is your opinion with regard to the 
power of Parliament to make any judicious change in that respect? 
—I think the only judicious change that Parliament could make 
in that respect would be to enable tenants for life, or other parties 
having limited interests^ to make any contract for the bona fide 
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purpose of Becuriiig a tenant compensation for permanent improve- 
ments that was not a fraud on the remainder-man. 

"10,068. Sir J. Graham: Have you seen Mr. Pusey's bill, 
which is now extended to Ireland, in progress through Parlia- 
ment? — Yes; that bill has a very valuable provision in it, in 
amending the law of agricultural fixtures. With regard to tenant- 
right agreements under it, I think it is a step in the right direc- 
tion ; but I think that the power of making the agreements is too 
limited. I think it is a power that may be very safely trusted to 
tenants for life, to a very great extent I think there need not be 
the restrictions which are put upon the power as given in that 
bilL I think it is a step in the right direction. 

" 10,069. There is no limit with respect to value?— No ;*bufit 
is confined to particular sorts of improvement, and the period of 
rq[Miyment must not exceed a certain time ; and there are other 
restrictions. 

"10,070. There is no limit as to amount?— No limit as to 
amount ; but there is a limit as to the kinds of improvement, and 
the period in which the money is to be repaid; and there are 
other restrictions of that sort which, I think, afford very little pro- 
tectiouj and only fetter the operation of the bilL 

" 10,071. But it will be an improvement upon the law of land- 
lord and tenant in Ireland ? — It will. 

" 10,072. Mr. Bright : Is it your opinion that such a law should 
be permissive and enabling only, and not compulsory ?^— Cer- 
tainly ; I entirely disapprove of any compulsory law on the 
subject.** 

It is not our intention on the present occasion to enter 
into that portion of the evidence of these gentlemen which 
relates to the Law of England as to Primogeniture, but we 
may glance at the effect which, they attribute to the present 
Law of Settlement. Although this is by no means peculiar 
to the law of Ireland, yet we apprehend that in that country 
charges under settlements remain undischarged frequently 
for a longer period than in this country : — 

" 9342. Can you describe, briefly, the mode in which this prac- 
tice of family settlements interferes with the freedom of land and 
its transfer? — Dr, Longifield : A common settlement is in this 
form: — To the husband for life; and then terms are created to 
secure a jointure to the wife ; and then charges for younger chil- 
4r^ \ ftud (hen to the first son of the marriage in tail ; and, until 
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the first son comes to the age of twenty one years, the land cannot 
by possibility be sold ; and even when he comes of age it is subject 
to incumbrances for the younger children ; and sometimes a second 
settlement is made when the son comes of age, and there is a new 
set of incumbrances for younger children: I have known three 
generations of incumbrances on one estate. 

"9343. What is the practical effect of such a state of things 
with regard to that property? — The practical effect is, that very 
frequently a country gentleman finds himself quite disabled from 
managing the property, where a great portion of the income of his 
property goes to other people who have no interest in the good 
management of the property ; and he is a poor man, and is not 
able to act with the liberality with which he would otherwise be 
disposed to act. 

" 9344. And is he injured by being placed in a position which 
he is not able to maintain ? — Yes ; he has the rank and territorial 
influence attached to the estate, though he has not the income 
from it. In improving times he has an advantage, because he gets 
the benefit of any rise ; but when a reverse takes place, he is 
unable to overcome it, because he bears the whole weight of the 
reverse, none of which falls on the incumbrancers. 

" 9345. What is the tendency of this state of things on the estate 
itself? — Certainly the tendency of the estate is to grow worse and 
worse. The tenants are dealing with a man who cannot afford to 
make those allowances to them which he would otherwise make to 
them, and they fall into arrear with the rent, and omit to make 
any improvements: always where the owner is distressed, the 
tenants are apt to be distressed also." 

We have now, then, enabled our readers to understand 
some of the defects connected with the tenure and occupation 
of land in Ireland. Let us now turn to some of the reme- 
dies which are proposed, and it is highly gratifying to us to 
find that they are chiefly those which are familiar to the 
reader of these pages. Indeed in no part of the United 
Kingdom have the recent opinions as to conveyancing reform 
made more rapid progress than in Dublin and among the 
highly enlightened bar of that metropolis : — 

** 9283. Have you any other suggestion to make as to the im- 
provement in the law respecting the transfer of property ? What 
would be the precise condition in which you would say the law 
should 1)3 ? — Z>r. Zow^eW ; I would have judgments placed in 
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the same position as thej were in formerly ; that the judgment 
creditor should have the right of execution against all the property 
which the debtor had when he took out execution against him, but 
he should not have the right to disturb the possession of any 
purchaser of real or personal property from his debtor ; and the 
judgment then would cease to be an incumbrance. 

'* 9285. Have you any suggestion to make as to changes in the 
law by which the evils arising from the facility of incumbering 
land in Ireland should be remedied? — I should reduce every 
mode of incumbering land to one mode of charging it, and I would 
not permit more than one charge to be on the same denomination 
of land, and I would not permit any trusts of that charge to affect 
the owner of the land. Let the trusts of the charge bp a matter 
between the trustees and the cestuique trust, precisely like what 
happens with regard to the funds now, where the Bank takes no 
notice of trusts, but will do with the funds whatever the trustees 
desire. 

" 9286. Then, in pomt of fact, you would assimilate in that 
particular real property to the custom now observed with regard 
to personal property ? — Yes, to the law as regards funded pro- 
perty ; it is not mere custom, but it is the law." 

Ml*. Hancock says as to the Statute of Limitations, — 

" I think that the present period of limitation with respect to 
land is too long. At present a party may assert his right at any 
time within twenty years ; and if he has been abroad before his 
right accrued, he has another period of ten years. 1 think those 
periods were established when the world was in a very different 
state from what it is at present ; when the means of intercourse 
between remote parts of the world were very slow and very diffi- 
cult, which is not the case at present, when we have rapid access 
to every part of the world, and when intelligence is so quickly 
communicated. That period might, with much benefit, be very 
considerably shortened ; and certainly, if a party chooses to sleep 
on his rights for a period of ten years, I think he cannot complain 
if those rights should be taken from him by the law." 

As to proposed remedies, Mr. Butt says, — 

. " 10,255. One always feels very great diffidence in suggesting 
an alteration of established forms of proceeding. But I think 
there are precedents for what I am about to suggest. I have said 
that I think the difficulty in selling an estate by the Court of 
Chancery is this, that the Court of Chancery must, in every iu* 
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stance, treat the parties coming before it entirely as having an ad- 
verse interest. If there is an estate with 100 incumbrances upon 
it, aboat which there is not a tittle of conflict, the person who 
wishes to sell the estate, and who files a bill stating his title, is 
treated in predselj the same way as he would be if he were raising 
a litigated question. Each of the incumbrancers comes in in the 
same way to answer the bilL The case is set down to be heard, 
as I explained before ; and though every human being knows that 
it is a perfect matter of course, yet the tedious and expensive pro- 
cess, of which I before spoke, must be gone through. Formerly, 
when I practised more in that kind of business than I do now, I 
had frequently a large brief, upon which I had a large fee, and 
when the cause came on for hearing, I simply got up and said, 
* This is a foreclosure suit ; we have made the usual proofs, and 
we will, with the permission of the Court, take a decree to account' 
The Lord Chancellor has said, ^ Be it so,' and all the counsel have 
put up their briefs, every body knowing beforehand that that must 
be the result ; still, considerable expense had been incurred, because 
the suit had been constituted exactly as if adverse questions had 
been involved. 

" 10,256. Could that process be shortened ? — Yes, I think it 
could. When Sir Edward Siigden was in Ireland, it was found 
that the multitude of judgment creditors that were brought before 
the Court in that way, each of whom answered the bill, and ap- 
peared at the hearing of the case, in fact, made it impossible, from 
the enormous expense, to sell some estates ; and, under the autho- 
rity of an act, he made an order, by which merely formal parties 
were not made answering parties to the suit, but were merely 
served with a short notice, giving them an intimation that pro- 
perty in which they had an interest was the subject of a suit, and 
stating what the object of the suit was. They were not called 
upon to appear at the hearing, nor had they any thing to do with 
it ; and if any of them appeared at the hearing, they were not en- 
titled to costs. That has had a most beneficial efiect ; it has dimi- 
nished the expense of Chancery suits by much more than one half. 

" 10,256*. Would you extend that provision ? — I would. I 
cannot see why, in the case of a decree to account, which is merely 
a formal thing, it should not be permitted that a person having an 
incumbrance upon an estate, should present a very short petition 
to the Chancellor, stating that he had an incumbrance upon such 
an estate, that he wished to sell it, and that such and such persons 
were interested in the estate ; and that he should simply serve a 
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notice upon each of these persons^ calling upon them to come in 
and show cause. If, upon that notice, any person came in and 
disputed the right of the applicant to sell, the matter might then 
be put in a more formal and full shape for the decision of the 
Court. If not, there could be no objection to the Chancellor at 
once pronouncing a decree to account. Perhaps, even upon such 
a proceeding, the Chancellor might have the power of making a 
decree for a sale in the first instance. There certainly could be 
no danger in giving the Court the power on such a proceeding to 
pronounce a decree to account. All the useless expense and de- 
lay to which I have already adverted in the preliminary formalities 
would thus be saved, without in the least degree endangering the 
rights of any one. 

" 10,257. Mr. Bright; When you say that an estate might have 
a hundred incumbrances upon it, have you known cases where so 
many incumbrances as 100 have been upon one estate ? — I have ; 
and more than 100. I have known one instance in which, upon a 
common ordinary biU, such as I speak of, for the sale of an estate, 
there were 150 answering defendants, even under the new rules. 

" 10,265. The incumbrances would vary from 1,000/. or 1,500/. 
down to what sum ? — To 20/. The largest estate in Ireland that 
is now the subject of a Chancery suit for a sale, is the unsettled 
estate of the Earl of Kingston. I have been engaged in some 
branches of the case, and there are single incumbrances there to 
the extent of 150,000/. and 100,000/. ; but I believe the bill for 
selling the estates was filed by a judgment creditor for not 2002L'' 

We are glad to see a general opinion expressed in favour 
pf a registration connected with a territorial map : — 

" 9272. You are aware, I presume, that there has been an ord- 
nance survey over Ireland ? — Yes. 

" 9278. Has it occurred to you whether that could be made the 
basis of an improved system of registration, not of deeds only, but 
of land ? — Yes, I think it could, by having a map deposited there, 
and altered from time to time, and every registration made by 
reference to the map." 

" 9686. You stated that you approved of the ordnance survey 
being the basis of a registration of deeds and of land? — Yes. 

" 9687. What do you mean by deeds and lauds from the ord- 
nance survey? — I mean this: that the description given in the 
ordnance survey should be referred to in the registration ; so that 

AA 4 
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by haying the ordnance survey before me I should know exactly 
what name of land to search for. 

^' 9688. If that land changed hands, as it will do, you must 
change this registration at each change of property, or division of 
property? — Certainly ; and there would be no more difficulty than 
in sometimes enlarging the map, and depositing it in the Registry 



Next as to length of deeds : — 

" 10,061. Have you any suggestion to offer to the Committee 
with regard to the length of conveyances ; whether they could 
not be shortened and made more simple ? — Yes ; I believe there 
is only one method that I am aware of by which they could be 
shortened, and I think they could be shortened by that method ; 
that is, by including the usual powers, covenants, and clauses that 
are in deeds in an act of parliament, and then enacting that any 
deed referring to those ordinary covenants, and clauses, and 
powers, shall have the same effect as if the clause or power re- 
ferred to were set out in full." 

But the grand remedy is the act itself, which all these 
gentlemen strenuously support, except Mr. Butt, and. on his 
evidence as to this we ^hall have a few words to say. But 
first it is proper that we should give a brief statement of the 
provisions of this important measure. 

The act provides for the appointment of three Commissioners 
(§ 1.), two of whom will form a quorum (§ 2.), and who, for pur- 
poses of inquiry, may delegate their authority to one (§ 15.). The 
principal Commissioner is to have a salary of 3000^. a year, and 
the others of 2000/. a year each (§ 3.) ; they are to hold office for 
five years (§ 5.). These Commissioners have power to frame 
forms of application and directions for the proceedings before 
them (§ 9.), and to make (subject to the approbation of the Privy 
Council) general rules, inter aliuy for the course of procedure 
under the act for securing the prompt and due distribution of the 
monies received on sales under its powers among the persons 
entitled, and for the protection of any who are under disabilities 
(§ 10.). They are empowered to require the attendance of wit* 
nesses and the production of aU documents relating to any matter 
before them, and to compel the giving evidence on oath (§§12. 
and 53.). They may appoint persons to take affidavits and exa- 
mine witnesses in Ireland or elsewhere (§13.). Their orders may 
be enforced in England in the same manner as orders of the Irish 
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Court of Chancery (§ 14.). They are to form a Court of Record, 
and are to have idl the powers of the Court of Chancery for invesr 
tigating title, ascertaining and declaring the amount and priority 
of incumbrances and charges, and the rights of all persons in any 
property sold under their orders, or the money to arise from the 
sale (§§ 15. and 33.); for dealing with any contract relating to 
the sale ; and may send cases for the opinion of a court of law, 
or direct issues of fact to be tried by a jury (§ 15.). They may 
appoint trustees (§ 32.), guardians, or next friends (§ 38.), for the 
purposes of the act. They may make order for a partition or ex- 
change, either for the purpose of effecting sales (§§ 43, and 44.) 
or generally (§§ 45. and 46.); and they have also a general power 
of assigning intermixed lauds to the distinct owners (§ 47.).^ For 
the purpose of a sale, they have also a power of apportioning a rent 
between the land sold and other lands (§ 37.) ; and of shifting 
incumbrances (§ 34.) ; and they may put the purchaser in posses- 
sion of the land sold and the counterparts of the leases affecting it 
(§ 29.). They have absolute power over the costs of all proceed- 
ings before them (§ 40.). These proceedings are not liable to abate 
in consequence of any death or transmission of interest, but may be 
suspended, discontinued, or carried on by order of the Commission- 
ers ( § 39.). They cannot be restrained by injunction. The Com- 
missioners are not liable to be sued for any act done bonajide (§ 50.). 
They may review their own orders ; bnt there is no appeal from 
them, except by their permission, and then only within one month 
after the order appealed from is made (§ 51.). The appeal lies to 
a Judicial Committee of the Privy Council in Ireland (§§ 51, 52.)» 
Neither the pendency of a suit for the purpose of obtaining a sale, 
nor the existence of a decree for sale is to be any bar to proceed- 
ings before the Commissioners for the same purpose, though they 
are to have regard to any declarations of rights made by such a 
decree; but if '^matters come to their knowledge which make 
them think that the Court should have an opportunity of recon- 
sidering any such decree, or any finding, they may direct applica- 
tion to be made to it." (§ 41.) 

On the other hand, no proceeding for sale or foreclosure is to be 
commenced or prosecuted after an application has been made to 
them, without their consent ; and all proceedings in the Courts of 
Equity, under a decree for a sale, are to be stayed on a notification 
of an order for sale being made by them. (§ 42.) 

> These general powers were given them by an amendment introduced in the 
Lords. 
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These extensive powers maj be called into action at any time 
within three years after the passing of the act, on an application 
by any person entitled legally or equitably, beneficially, or as a 
trustee only, to any estate in land, or any incumbrance upon any 
such estate, with one or two exceptions, where the estate is only 
for short terms of years. (§§ 15, 16. 20. 38. ; and see definition of 
" owner " and " incumbrancer," § 54.) 

On application being made to the Commissioners, if they enter- 
tain it they are to direct notices to be given to such persons, and 
in such manner as they think fit, to hear any persons interested 
who apply to be heard, personally, or by their counsel, or agents, 
and to examine the title, incumbrances, and circumstances of the 
property, for the purpose of determining whether a sale would be 
expedient, and may thereupon order a sale of the whole or any 
part of it (§ 21.), unless the owner satisfies them that the amount 
of the interest or other annual payments due out of the income of 
the property is less than half of the gross yearly income arising from 
it (§ 22.) ; and if different applications are made to them respect- 
ing several interests in the same property, or respecting properties 
so intermixed that it is convenient to deal with them together, 
they may sell the separate interests or properties together. (§ 36.) 

All sales made under the commission are to be made in such 
manner as the Commissioners direct. The conveyance will not 
require execution by any one but two of the Commissioners 
(§ 24.). It is to be made subject to all bond fide leases by occu- 
pying tenants (§ 23.), who are willing to attorn to the purchaser 
(§ 29.), except such as may be voluntarily surrendered ; and the 
Commissioners are empowered to inquire into the claims of such 
persons before making it; and it may be made subject to any 
annual charge, or any incumbrance of which the incumbrancer 
cannot be required to accept payment before the end of some un- 
expired term of years (§ 23.) ; all the claims to which it is so subject 
are to be stated in it. (§ 24.). It is to be effectual to pass the fee 
simple of the property sold, unless that property be only a lease- 
hold interest ; and then the whole remaining estate created by 
such lease, "free from every other estate, right, title, charge, or 
incumbrance'' whatsoever affecting it (§ 27.), except rights of 
common, rights of way, or other easement, rent-charges in lieu of 
tithes, and crown or quit rents charged thereon, under certain 
recent drainage acts ; and which the Commissioners do not think 
fit to redeem (§ 28.), as they are at liberty to do. (§ 34.). An 
order made by the Commissioners for partitions or exchanges is to 
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have the effect of a conreyance (§§ 48, 44.) ; and no conveyance 
or order for partition or exchange made by them is to be impeached 
for any informality therein. (§ 49.) 

The purchase-money for any property sold by the Commis- 
sioners, or if the purchaser is himself an incumbrancer, the balance, 
after discharge of his imcumbrance, is to be paid into the Bank of 
Ireland, to the account of the Commissioners, whose certificate of 
payment will discharge the purchaser from all further responsi*' 
bility (§§ 25, 26.). It is to be applied by the Commissioners in 
payment of the incumbrances upon the property, in the order of 
their priority (§ 30.) ; under which must be included the redemp- 
ticm of annual charges (§ 34.)*; and the surplus is either to be paid 
to the owner, if absolutely entitled or invested in land, or in the 
funds, upon such trusts as may affect it (§§ 30, 31.) ; or paid into 
the Court of Chancery or Exchequer, to be dealt with as if it had 
been transferred under the act of last session, " for better securing 
Trust Funds, and for the Relief of Trustees." (§ 35.) 

Lastly. Payment by the Commissioners is to be no bar to the 
right of an incumbrancer, not paid in full, against the debtor, for 
the balance, nor to any right of indemnity. (§ 33.) 

Having thus stated the provisions of the measure, let us 
again refer to the opinions expressed as to its policy and the 
mode of working it 

Dr. Longfield is asked — 

'^ 9697. Bo you think that it is advisable at this moment to 
force a large number of estates into a market already full ? — I 
think that a purchaser under the Incumbered Estates Bill would 
pay more for the estate than if it were in Chancery ; and that that 
circumstance, combined with the saving of costs, would be a serious 
benefit either to the incumbrancer or to the owner of the estate. 
In short, if I were the owner of an estate so circumstanced, I 
would rather have it taken from me by this Court than brought 
into Chancery." 

And in a previous portion of his evidence he places this 
act on its proper footing. 

" 9361. Looking to the present condition of land in the south- 
west of Ireland, to which public attention of late has been much 
directed, where property is held by the tenant for life, and where 
this difficulty arises, what remedy could you propose, that could 
take any effect before the succeeding tenant comes into possession ? 
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— The present bill enables the incumbrancers to sell a sufficient 
portion of property ; it could be d«ae without the present bill bj 
the tedious process of a Chancery suit, but the present bill enables 
parties to do it in a simpler and cheaper form. 

'' 9390. Is it not the case in Ireland that land may be considered, 
more peculiarly than in this country, the great raw material for 
almost all the industry that exists? — Yes; there is very little 
manufacturing industry in Ireland. 

" 9391. Does it appear to you that whatever accumulation of 
capital hereafter may go on in Ireland must have its foundation in 
a better employment of the people on the land, and a better culti- 
vation and increased production ? — Yes, I think so. 

" 9392. You have population sufficient, I presume ? — Ample. . 

" 9393. Under the present cultivation, is it in some parts cxces^ 
sive ? — In a few parts it is excessive under the present cultiva- 
tion ; there are some parts in which, I believe, the crops of last 
year were not sufficient to feed the people. 

" 9394. Does it appear to you probable that maintaining the 
present laws with regard to intestate estates, and with regard to 
the gathering complexities of settlements by will and on occasion 
of marriage, Irish industry can be speedily and permanently re- 
stored ? — I think it can. I think a law that impedes prosperity 
does not necessarily entirely prevent it. I should not abandon all 
hope of the prosperity of the country merely because my views on 
certain subjects were not carried into effect. I think the removal 
of incumbrances is essential; the other alterations in the law I 
think would be useful. 

• " 9395. Is not Ireland in a less favourable position on these 
subjects because there is so small a manufacturing industry in the 
country, compared with its whole population ? — Yes ; certainly. 

*' 9396. And therefore Ireland is less able to surmount or to 
counteract any ill effects arising from interferences with tlie free- 
dom of land than England is ? — Yes ; certainly. Though the 
land is very important, it is not so very important a portion of the 
English wealth as it is of the Irish, where it comprises the whole 
of the wealth of the country. 

" 9243. Have you thought that, in the present circumstances of 
Ireland, sales in small quantities, within the reach of moderate 
capital, would be productive of good ? — Certainly ; I think so. . 

" 10,247. Will not the purchasers of land prefer a parliaraentar}' 
title, and the summary process given by the bill? — Mr, Butt: I 
should say they will ; but I think the value of the parliamentary 
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title is by a great many persons very much exaggerated. I should 
be disposed to say that purchasers would be very little more at- 
tracted to a sale that had a parliamentary title than to a sale which 
was conducted either under a decree of the Court of Chancery or 
by private contract. 

" 10,248. Do you think titles to property in Ireland are more 
difficult or more complicated or less safe than those in England at 
this moment ? — Certainly not less safe, but they are much more 
complicated. 

" 10,268. Do not you think that there might be an amendment 
in regard to these cases, and that such an amendment would be of 
greater advantage to the country than a sweeping change in the 
law of Chancery, by a temporary bill, such as the present ? — I 
Have already stated that the novelties in this bill are — first, the 
changing the tribunal ; and secondly, the giving a parliamentary 
title. It would appear to me that every earthly advantage that 
can be obtained by changing the tribunal might be obtained (but 
I give this opinion with very considerable diffidence) by an altera- 
iion of the process of the Court of Chancery in these cases. — [But 
how is this to be done ?] 

" 10,273. Sir Z. (yBrien : The object of the legislature ought 
to be, if possible, to restore confidence in the country, so as to 
raise the value of property ? — »■ I should say that in the present 
state of landed property in Ireland no contrivance that can be 
adopted for selling estates will find purchasers for them. 

" 10,274. Colonel Dunne : Do you think that there will be an 
advantage by giving a parliamentary title over the title given by 
the Court of Chancery at this moment ? — If the question means 
an advantage in inducing purchasers to come forward, I should 
consider it very slight indeed. 

" 10,275. Sir L. O'Brien : It will not add any number of years 
to the purchase-money ? — If at all, very little. 

" 10,289. Do not you think that there would be found a large 
num]t)er of purchasers in Ireland, who had capital enough to pur- 
chase small properties that might be sold at from 500/. to 2,000/. 
or 3,000/. value ? — Three years ago, I am perfectly sure that 
nothing could have been easier than to have divided large estates 
and sold them in small lots ; and you would have had, what we par- 
ticularly want in Ireland, a yeomanry, or even a peasantry, pro- 
prietary in fee. But I am afraid the emigration that has gone on 
for the last two years has taken away the class that we want, and 
they have taken their money with them ; and it would be very 
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difficult to obtain those persons now ; but still it would^ I think, 
be very advantageous to sell lands in small lots. 

" 10,294. Mr. F. Scrope : Will you state what difficulties you 
anticipate in finding purchasers at present ? — The reasons why I 
think at present it is very difficult to get any thing like a fair 
value for estates in Ireland are — first, that whatever are to be 
the ultimate effects of free trade, every one feels that at present^ 
in going through the experiment, it has depreciated the value of 
landed property : whether that is to be a permanent depreciation 
or not, is another question. Then^ agfun, I think the entire un- 
certainty of the amount of the poor-rate depreciates the value of 
landed property. I think, also, there is a scarcity of money in 
Ireland. I believe the returns from the banks will show that the 
circulation of Ireland has, in the last three years, diminished over 
a third ; and the circumstances of the country altogether, and the 
want of confidence produced by the famine, and the failure of the 
potato crop, have depreciated the value of landed property, render- 
ing it impossible to get the same price for land now which would 
have been got some few years ago, and which, perhaps, may be 
got again." 

We have thought it right to state the opinions unfavour- 
able to the measure as well as those favourable to it. It will 
be seen when the bill comes into operation whether a parlia- 
mentary title will not find favour in the sight of purchasers. 
In the conversation which took place on this subject in the 
Court of Common Council, the City Solicitor declared that 
in his opinion the Corporation of London ought not to lay 
out their money in Ireland vnthout a parliamentary title. 
There is, however, one important point connected with a title 
of this nature which is pointed out, as well by those who are 
favourable to the act as those who are unfavourable. Thus 
Mr. Butt says — 

^^ I think the advantages of a parliamentary title are very much 
over-rated ; and it also occurs to me that a parliamentary tide must 
run a very great risk of doing an injury to some person; and I do 
not see in the end how it is to be carried out l^ss expensively than 
by the ordinary process. Of course it cannot be proposed, and it 
is not proposed, by this bill to give a parliamentary title without 
ascertaining every person who has an interest upon the land. The 
bill provides that notice is to b^ given to all those persons who 
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are interested, and the investigations into the claims of all those 
parties must be carried on by the Commissioners. The difference 
between that investigation and the investigation at present made 
is this, the Commissioners are to carry on this investigation, and 
to give a parliamentary title, so that if they omit any person hav- 
ing an interest in the land, the party who takes the estate is not 
subject to any penalty. First of all, it will be very difSicult to 
make the Commissioners conduct that investigation as effectually 
as the purchaser now does ; the responsibility now thrown upon 
the purchaser of ascertaining who has in truth an interest, acts as 
a protection, and is, in truth, the only effectual protection that can 
be devised to absent parties ; and the cost of the investigation will, 
I think, in the end, be as great carried on by the Commissioners 
as it would be if it were carried on by the purchaser. In both 
cases there must be searches for judgments and registered deeds ; 
and if those searches are properly carried on in either case the 
title is perfectly secure. 

" 10,552. Colonel Dunne : But you consider that the Conmiis- 
sioners to carry out this act must be necessarily men deeply con- 
versant with points of equity and law? — Decidedly ; they must 
be good conveyancers, because they will have to inquire into the 
titles of property, unless it is intended by the act to sell bad 
titles. 

" 10,553. Sir J, Graham : Is it not quoad incumbered estates 
putting the Great Seal in Ireland in commission ? — It is doing 
much more than that ; it gives the Commissioners a power over 
incumbered estates such as the Court of Chancery never has had, 
and such as I think no tribunal ought to have. I find that the 20th 
section provides that the Commissioners shall ascertain the tenan- 
cies of the occupying tenant ; and it gives the Commissioners a 
power to call upon all tenants and undertenants to produce their 
leases and show their titles,— -that is, a kind of inquisitorial power ; 
and unless the Commissioners insert the lease in the schedule of 
incumbrances to which the property is to be subject, the tenant's 
lease is at an end ; so that it gives them a power not only of deal- 
ing with embarrassed properties/ but it gives them a power of 
instituting an investigation into the title of every person who has 
a charge upon the estate, whether by lease or otherwise ; and, 
unless they hold the lease to be good, the lease is at an end. 

" 10,595. And the whole of the property in Ireland that is in 
the least degree incumbered is at the mercy of those three Com- 
missioners?— Not merely the whole of the property incumbered^ 



368 Working of the Incumbered Estates Act 

but the riglits of the parties who may never be brought before 
them, and never heard of. For instance, there may be an estate 
in which the present owner has a defective title ; the Commis- 
sioners do not see that there is a defect of title, and that the 
estate does not belong to him ; and by their orders they may bar 
for ever the right of a party who was never thought of, but who 
was entitled to the estate. 

" 10,596. Is not the right of those Commissioners over the pro- 
perty in Ireland as despotic as the right of any monarch? — It is 
impossible to conceive any thing more so : the act gives them the 
power to vest the property of any person in any other person, free 
from all incumbrances and leases. 

" 10,601. Do not you think that, under the present circum- 
stances of Ireland, it is necessary that an arbitrary power should 
be taken by the authorities, which would not be suitable to any 
other state of society ; and that the Government would be justi- 
fied, in such a case as the present, in taking powers which would 
not be justified under any other circumstances? — The answer to 
that question would depend upon the use that was to be made of 
those powers. In reference to the extraordinary powers that 
should be given to Commissioners for the purpose of improving 
estates, as has been suggested, I would be disposed to ^ay that 
there are no powers too arbitrary, or which the present state of 
the country would not authorise. But the powers under this bill 
are given for another, and I think a totally different, purpose ; they 
are given for the purpose of selling estates, — of transferring them 
from one proprietor to another. I do not think there is any such 
good to be obtained by such a transfer as to justify the extraordi- 
nary powers that are conferred on the Commissioners by this 
bill." 

Dr. Longfield, who approves of the measure, points out the 
difficulty to which we refer. 

" 9310. Can you suggest any change in the present bill which 
would render it more eflScient ibr the purpose than as it now 
stands? — I think the bill will be perfectly efficient. I will sug- 
gest a change in order to prevent its doing mischief. It gives 
what is called a parliamentary title to purchasers under it ; I think 
that will be mischievous. The great protector of the rights of 
absent parties is the purchaser, who knows that if any parties are 
not brought before the Court, or if their interests are neglected, 
his title sustains a defect. He ia therefore the real protector of 



' Worhing of the Incumbered Estates Act. 8$9 

absent parties; but^ if you give him a parliamentary title, ha 
ceases to be so ; and the whole conduct of the sale will be in the 
bands of a party who wiU frequently have an interest in making 
an improper or dishonest sale* I would therefore limit the secu- 
rity given to security] against all parties and all incumbrances 
mentioned in an order accompanying the transfer ; that will compel 
the purchaser, for his own sake, to call the attention of the Com- 
missioners to any party who had registered a title, and which 
registered title appeared to have escaped the notice of those con- 
cerned in the suit ; and then that 'party would be served with 
notice to come in and make his daim, or otherwise he would be 
included in the order accompanying the transfer. 

<' 9315. Mr. Bright : If the certainty of the title being satisfac. 
tory is so great, is not the certainty equally great that, if the title 
were made a parliamentary one, no person would be injuriously 
affected by it?— No ; because an equal vigilance of search would 
not be exercised. The purchaser would make no search, because 
he has a title ; and the owner would make no search, because his 
object is to make a sale, and get the money." 

Lord Brougham stated a similar objection to the bill on 
the 13tli of June last, at the public meeting of the Law 
Amendment Society in 21. Regent Street, as reported in the 
Morning Chronicle of the 14th ; — 

" His (Lord Brougham's) objection to the bill was, that the three 
Commissioners might sell any estate on an application made to 
them either by the mortgagee or the owner. Now he might be4n 
possession of an estate the reversion of which he might know was 
settled on another party who was ignorant of the fact. In such a 
case he would have nothing to do but to raise a mortgage of 20t 
on the estate, and then get it sold by the Commissioners, to the 
entire ruin of the parties having the reversion. That was a diffi- 
culty which might be got over, but he did not know how ; and, 
what was more. Lord Campbell, who had charge of the bill, did 
not know how either.'' 

Now, favourable as we are to this measure, we admit that 
this is a diflSculty of grave magnitude, and which is to be got 
over only in one way. If the Commissioners are really to 
make bad titles good, and to injure the real owners by deal- 
ing in the parliamentary magic with which they are intrusted 
by the act, we do not see how the act is to be successfully 
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worked. Injustice is never done securely ; and although this 
Jyarliamentary title may seem as secure as earthly omnipotencef 
can make it, yet it may still be defeated ; or at all events the 
proof, perhaps the suspicion, of wrong having been perpe- 
trated, will cloud and mar the operation of the act. Indeed, 
if there were any good reason to suppose that so gross a viola- 
tion of right would be committed to any extent, that would be 
a good reason why the act should not have been passed at all. 
But as we believe that, in fact, injustice will rarely occur, we 
think it may be satisfactorily provided for by an application of 
the doctrine of insurance of titles, to the explanation of which 
we have repeatedly given a place in these pages.* If a small 
percentage of all the funds raised by sales under the act be 
set aside to meet just claims arising from interests overlooked 
on the examination of title, we believe that it will greatly 
help the working of the measure. If it be said that the 
owners of the good titles will then be made to pay for the 
bad, we answer that in the first place the expenses of all 
purchasers under the act will be greatly reduced ; but further, 
that all are equally interested in the general trustworthiness 
of the transaction, and that if any one sale under it is affected 
with substantial fraud, the integrity of the titles to the whole 
is more or less undermined. We trust then that the Com- 
missioners will take this suggestion into their serious con- 
sideration, and provide for it under the rules which they are 
empowered to make for carrying the act into consideration. 
If the title is properly investigated there need be no fear of 
the fund failing. ** I never knew," says Dr. Longfield, ** a 
title in Ireland shaken in the slightest degree, except where 
there was gross neglect on the part of the purchaser, and 
when proper searches would have shown that the person was 
not buying the property of the proper person." (Q. 9324.) 
Indeed after a certain period had elapsed, the fund, subject 
to the demands made on it, might be restored to its original 
contributories. The rules, we presume, with Mr. Butt, will 
be made from time to time. 

" 10,243. Do you think it would be an advantage to require 
the approbation to those rules, previously to their coming into 

' See 7 L. R., pp. 154. S84. 
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effect, of the Court of Chancery, or the Privy Council? — Mr. 
Butt: I should say that that would make very little difference. I 
do not think it is to be expected from human intellects, whoever 
the parties are who are to administer the affairs and complicated 
relations which that commission will have to administer, that they 
will at once prepare rules such as to be perfect and work out the 
object properly." 

, It need not be said that the Incumbered Estates Act is 
intended for the past and the present. The future remains 
to be provided for, 

'' 9992. Sir J. Graham : Though this Incumbered Estates Bin 
gives facilities without expense to the first purchaser under it, 
without any alteration of the law generally as affecting the title to 
real property, great expense wUl occur hereafter? — Certainly; 
and of course that circumstance will diminish the selling value of 
land under the bill, because a purchaser in bujdng under the bill 
will calculate whether he can sell again, and he will be influenced 
in the money which he will give in buying under the bill, by the 
expense that he will have to incur if he goes to sell again.*^ 

We shall conclude our extracts from the evidence under 
the Poor Law Committee by one or two questions as to the 
effect on the profession of the proposed alterations under this 
act. 

" 9875. Do you think that the alterations which you have 
suggested would injure the profession of which you are a member ? 
-—-No ; I do not conceive that the legal profession can be injured 
by any thing which really benefits the community, but even if it 
were, it would be quite right to do so. 

" 9876. Do not you suppose that there would be a vast increase 
of transactions of every kind ? — Certainly. 

" 9877. And a great increase in the productive power of the 
country and the accumulation of wealth, out of which your pro- 
fession would gain very greatly ? — Most undoubtedly, the number 
of transactions would be greatly augmented, though there wpuld 
be a smaller amount of profit upon each particular transaction; 
and of course everything which benefits the community must 
benefit those who have to live on its produce." 

This act, then, is fraught with important consequences to 
the public, both Irish and English. It has called into ex* 
istence a new tribunal^ intended to supersede, not indeed. 
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permanently, but still for a considerable time, one of the 
highest Courts in the kingdom^ in the exercise of one of its 
long-recognised and most important functions. For centuries 
the Court of Chancery has been in the habit of administering, 
at the suit of certain classes of creditors, the estates of their 
debtors. It has done this not only after the death of the 
debtor, when it is a matter of course with that Court to 
ascertain all claims upon the assets of the deceased, real or 
personal, and apply those assets in their satisfaction; but 
during his life, at the suit of any person who has a lien upon 
his estate, it has been accustomed to summon all parties in- 
terested to its bar to adjudicate upon their several demands, 
and deal with the property in such manner as appeared 
equitably to meet them. Yet now it is deemed expedient, 
and iu the judgment of a large proportion of those best 
qualified to judge on this matter^ on sufficient grounds, to 
call into existence a new tribunal for the purpose of effecting 
more expeditiously, and more perfectly, the very same objects 
which the Court of Chancery has so long looked upon as its 
peculiar province, for the purpose of doing better that which, 
if long practice conduces to perfection in legal as in other 
matters, this Court might be presumed to have arrived at 
perfection in doing. 

We have already stated our reasons for thinking this not 
only an advisable but a necessary step, and it has been hailed 
almost universally by both countries, as likely to lead to the 
most beneficial results. We have observed with pleasure 
that already the great capitalists are turning their eyes to 
Ireland with the view to investments in land. The Corpora- 
tion of the City of London has led the way, and we have no 
doubt that the example will be followed. We know that 
two, at least, of the great Insurance Societies have already 
thought sufficiently well of Irish securities as to invest largely 
there already. It will be for the interest of these great 
monied bodies thus to support each other, and to find in 
the rich but uncultivated lands of Ireland their best and 
safest investment. We rejoice in this as citizens and sub- 
jects, but we also rejoice in it as law reformers ; for it has now 
become the interest pf all to secure large and efficient amende 
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ments of the law, and more especially those ccnnected with 
the Court of Chancery and the transfer of land. This 
movement has induced the Earl of Clarendon to write a 
letter, dated June 26th, to the Lord Mayor, from which we 
fihall make one or two extracts, as greatly confirming the 
views which we have taken on the subject : — 

" It is manifest," says his lordship, " that a complete change of 
system as regards agriculture, the tenure of land, and the social 
habits of the people, has become indispensable, and that change 
can only be effected by the introduction of English capital, enter- 
prise, and skill, in the manner contemplated by the meeting at 
the Mansion House. ... I entertain no doubt that if good land is 
to be bought at a cheap rate, if secure titles can be obtained at a 
small expense, and if capital is available for improving the soil and 
rendering it productive, such an investment cannot fail to be profit- 
able, but it is under these circumstances when the Incumbei'ed 
Estates Bill is passed, that purchasers may come into the market* 
The moment, too, is eminently propitious for the undertaking, 
because political excitement is at an end, agrarian otitrage conse- 
quent upon the competition for land, is now very rare, and the 
only anxiety of the people is to obtain employment. ... It is a 
mistake to suppose that the Irish people will not work. They are 
both willing and desirous to work, and when in regular employ* 
ment are always peaceable and orderly; and as they have lost 
their confidence in the potatoes, there will not now be the same 
difficulty, as in former times, in inducing the occupant of three or 
four acres of land to become a labourer for money wages punctually 
paid. I may add, also, that the tenant farmers now no longer 
adhere to their old and vicious system of cultivation, but are 
eager to learn, and are grateful for instruction. 

" In short, from a concurrence of circumstances, I do not think 
there is any country in the world whose change could be as 
beneficially and speedily efiected as in Ireland. ... If the corpora- 
tion of London would now turn their attention to Ireland, and 
prove that, in the opinion of the greatest capitalists and best men 
of business in the world, investments in Irish land are considered 
safe and advantageous, their example would be generally followed, 
and the well-being of this country involving, as it always must 
do, that of the United Kingdom, would then for the first time be 
placed upon a solid and permanent basis." ^ 

» See Note A., po9t» 
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ART. VIII. — THE DOUGLAS COURT MARTIAL. 

Proceedings of a General Court Martial, held at Guernsey , on 
Captain George Douglas^ 16/A Regiment The Defence con- 
ducted by Samuel Warren, Esq., F.R.S., Barrister-at-Law. 
Edited (from Notes taken during the Trial), by H. Sholto 
Douglas, Esq., late Captain 42d Royal Highlanders. 

It has not yet been determined whether the gallant but 
unfortunate Admiral Byng was shot "pour encourager les 
autres," as Voltaire said, or, according to Dr. Johnson, " fell 
a martyr to political persecution." In either view he was 
unjustly condemned and cruelly executed. Captain Douglas 
has not been deprived of life ; but a court martial has pro- 
nounced a sentence on him worse than death to a man of 
honour, unless supported by the consciousness of innocence. 

We mean to examine the merits of this sentence ; and to 
do so somewhat in detail ; because, although Captain Douglas 
appears to have erred in judgment, and perhaps to have gone 
wrong on one or two points, the extreme severity of punish- 
ment inflicted upon him raises this grave and important ques- 
tion : Whether there is not something radically vicious in the 
constitution and working of our military tribunals. 

In the lamentable case before us, a gentleman of ancient 
and honourable family — of which we have heard that he is 
the head and representative — and whose high character was 
attested before the Court by many eminent personages in the 
service, who spoke of him as a first-rate officer, and as a man 
of sensitive honour, " free from aU stigma or any thing in the 
way of blemish or reproach"^, has been found guilty of every 
charge brought against him, and ignominioiisly cashiered: 
that being the severest sentence the Court had it in its power 
to inflict. 

This was said by Lieutenant- General Sir William MacBean, K. C. B. — 
JPnceedinga, p. 50. 
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The main facts may be stated in a few words : ^*- 
On Saturday^ the 6th January last^ a buUook belonging to 
a farmer at Alderney^ named Bissett, was found on the eea-* 
shore, dead, and with a wound in the neck which was at the 
time thought to have been made by a bullet. This led to 
inquiry, when it turned out that about mid-day on the pre- 
ceding Friday, firing had been heard at Longy Battery, a 
spot near the Barracks, where Captain Douglas with his de- 
tachment were stationed ; and as the animal had been seen 
grazing in that neighbourhood about the same time, Bissett 
caused a constable named Kenier to go to the spot where such 
firing had been heard, and there he found a number of flat- 
tened bullets, exploded percussion caps, and a fragment of a 
Times newspaper, with the address of Captain Douglas writ- 
ten upon it. Tlie carcass was immediately examined care- 
fully by the constable, but no bullet, nor any exit for one, 
was found. The first intimation of these circumstances made 
to Captain Douglas, was by a gentleman named Bains, on 
the Monday afternoon, who met Captain Douglas, with two 
brother officers, walking towards the town. In answer to a 
question by Captain Douglas, as to what news was going on 
in the town, Mr. Bains jocularly replied that there was no- 
thing new since his (Captain Douglas's) sport with the Bulls 
of Bashauy at Longy. On hearing this, Captain Douglas 
said, " Why, you don't mean to say that I am charged with 
haying any thing to do with it, do you?" Mr. Bains an- 
swered, ^* Indeed you are ; you will find the constable at your 
quarters about it on your return," Mr. Bains then said, 
"But it is true that you and Parker (a junior officer of Cap'* 
tain Douglas', and who was then present,) were ball firing 
there, is it not?" To which Captain Douglas replied, *^ Yes, 
we were practising : but I know nothing about the death of 
the bullock." The witness was then asked whether Captain 
Douglas made any mystery or concealment of his having been 
firing there ? to which the answer was, " None, whatever." 
Shortly afterwards they parted, and Captain Douglas repaired 
to his quarters. Soon after he had reached them, Benier, 
the constable, came to him, and saw him at the door £)r a 
minute or two ; and it is on what passed^ or is supposed to 
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liave'paesed, tbat the Berious charge of falsehood on the part 
of Captain Douglas is founded. On the ensuing day^ ^ l^i^d 
of inquest was held, at the instance of Mr. Bissett, in the 
Civil Court, to discover, if the animal had been shot, who 
had perpetrated the act. Here, it seems, the witnesses are 
examined privately, one by one ; and on the constable being 
called into court, he said, among other things, that on the 
preceding day he had asked Captain Douglas, " S'il avait 
connaissance de celui ou ceux qui avaient tirS a balles dans la 
batterie ?" and the constable said, " H me dit que non." The 
witness then said he told Captain Douglas that a newspaper, 
with his name on it, had been found in the battery : to which 
Captain Douglas answered, that he had five or six papers a 
week, and they went round the barracks and in the town, and 
that he was not accountable for his papers when out of hia 
hands. Shortly after hearing this witness's evidence, Cap- 
tain Douglas and Mr. Parker were called upon by the Court, 
and the Judge thought proper to put to them the following 
question : ^* Whether, as gentlemen of honour, they had any 
knowledge who had shot the bullock in question ? " and they 
answered in the negative. The Judge then put a second 
question to Captain Douglas, " Whether he could account 
for the Times newspaper, with his name on it, being found in 
the battery?" to which he replied, "That he was not ac- 
countable for his papers, as they travelled through the bar- 
racks, and even in the town." With reference to this latter 
answer, Captain Douglas, in his defence before the courts 
martial, made the following observation : " I was hurt at such 
a question being put to me by the Judge after he had put 
me on my honour, as an officer and a gentleman, to the main 
fact on which he .had required me to answer on my honour.'* 
The owner of the bullock was then called before the Court, 
and, it seems, made statements strongly tending to inculpate 
Captain Douglas as the shooter of the bullock ; but at the 
close of the day the inquiry was Indefinitely adjourned, to 
give time for procuring further evidence, if any could be ob- 
tained. Nothing further seems to have been done till the 
5th February, when a strong paragraph appeared in the 
Comet newspaper, in rather violent terms, charging Captaiu 
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Douglas and Mr. Parker with having shot the bullock ; and 
in the same paper a reward of 20/. was offered, " to any one 
giving information sufficient to convict the party or parties who 
were shooting IN THE battery on Friday, the 5th January." 
On the ensuing day Captain Douglas received a letter from 
Major-General Bell, reciting the above facts, and requiring 
him and Mr. Parker " to make whatever counter-statement 
they might have to make in rebutment of the allegations 
brought against them.** On the 11th February Captain 
Douglas wrote to Major-General Bell, solemnly repeating 
upon his honour, that he knew nothing whatever about the 
death of the bullock, and complaining how much he was hurt 
** at his word being questioned for the first time during a 
period of nearly thirteen years' service in every part of the 
world." He also made various statements, all of them, as 
was ultimately shown, accurate in point of fact, tending to 
show how improbable it was that either he or Mr. Parker 
could have shot the bullock, and how very probable it was 
that the act had been done by some person or persons who 
had a grudge against the owner of the bullock. The letter 
was silent as to the particular fact whether the writer had or 
had not been practising pistol firing at the battery on the 5tli 
of January. On the 15th of February a Court of Inquiry 
was held at Alderney, at the request of Mr. Bissett ; and the 
letter of instructions stated the object of the Court's assem** 
bling to be, " to ascertain whether any person or persons 
belonging to the garrison were engaged in firing with ball 
within or immediately adjoining Longy Lines on the day and 
within the hours specified in several of the documents laid 
before them." This, however, wiis not communicated to 
Captain Douglas, who voluntarily attended the Court on the 
first two days of its sitting, and heard witnesses examined, 
from whose evidence it appeared clear that, whoever shot the 
bullock, if it had been shot, it could not have been Captain 
Douglas or Mr. Parker. On this the two oflScers in ques- 
. tion immediately communicated to the Court of Inquiry, in a 
** frank, straightforward manner," the fact that they had been 
firing at the time and place in question ; and on the ensuing 
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day Yoluntarily made a corresponding statement to Judg^ Gau- 
dion, the Judge of the Civil Court. ' On hearing this explicit 
avowal of a fact which had not been stated on the former 
occasion (the Judge stating that he had not asked any such 
question^ but had advisedly abstained from doing so)^ the Judge 
put the following question to Captain Douglas : — " Can you 
give me any reason why, on the 9th January last, you did 
not tell us you had been pistol-practising on the Friday in 
question ?" Captain Douglas answered — "I did not say so 
because it would have been difficult for me to prove I had not 
shot the bullock, had it been known I had been shooting 
there." The Judge then put two other questions, without 
giving Captain Douglas the least intimation of his reason for 
doing so — which was, in fact, the question and answer whicli 
Benier had stated on the 9th of January had passed between 
him and Captain Douglas : — 

" One of the constables called on you inquiring for evidence ? 
A. He did. — Q. Pray tell us the impression you have of the ques-» 
tions he put to you ? A. He told me some one had been firing in 
the battery, and he asked me whether Mr. Parker, or myself, or 
any one about the barracks, had shot the bullock ; and I told him 
we had not done so. — Q. Am I to understand that the constable 
asked you whether you or Mr. Parker had shot the bullock, or 
whether he asked you if you had been firing in the battery ? 
A. He only asked me whether Mr. Parker or myself had shot the 
bullock?" 

The Civil Court, on the 1st of March, pronounced their 
judgment, exonerating Captain Douglas and Mr. Parker from 
all suspicion of having any knowledge of the means by which 
the bullock had been killed, and even stating, " that it was 
doubtful whether, after all, the bullock had died by the effects 
of a bullet." It seemed reasonable to expect that, by this 
time, there was an end of the whole of what would appear a 
very tiresome and ridiculous affair. Such, Captain Douglas 
says in his " defence," was his opinion ; more especially as he 
had expressly offered, before the Court of Inquiry, to go over 
to General Bell, and make any further statement which he 
might require. Sed Diis aliter visum. On the 10th of March 
he was placed under arrest, without any reason why, till he 
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received^ ten days afterwards^ the four charges on which he 
was tried. They were, in substance, as follows: — First, for 
haying falsely told Benier, when asked by him whether he, 
Captain Douglas, knew who had been firing in the battery on 
the 5 th of January, that he did not know. Secondly , for 
"omitting," ^^ neglecting," and "refusing," to acknowledge 
the fact of his having been firing on that day to Judge Qau« 
dion, on the 9th of January ; and to the Court of Inquiry, 
on the 15th and 16th of February, intending to conceal that 
fact, though knowing that the object of inquiry before both 
courts was to discover who had been firing on that day, and 
especially whether he had. Thirdly, for having answered 
evasively to Judge Qaudion, on the 9th of January, concern- 
ing the Times newspaper found in the battery. Lastly, for 
omitting to state, in his letter to General Bell, that he had 
been firing on the battery on the 5th of January ; and also 
evasively suggesting, in order to conceal his having been then 
firing there, that others had been doing so. 

Now the defence of Captain Douglas stood substantially 
thus. He strenuously and indignantly denied that Benier 
had asked him who had been firing ; insisting on it that the 
only question he had asked was, after asserting that there had 
been firing there, and a bullock had been shot, whether he. 
Captain Douglas, had shot, or knew who had shot the bullock. 
He protested that all the three ensuing charges were bad in 
law and false in fact. Bad in law, because they charged no 
offence, for he had a right to omit and refuse to answer ques- 
tions anywhere which he believed might involve him in lia^ 
bility — civil, criminal, or military. That he knew all the 
while that he was perfectly innocent of being concerned in 
the death of the bullock, or knowing anything about it. That 
his denial, on his honour, before Judge Gaudion, of knowing 
anything about the transaction, oiight to have been conclu- 
sive; that he considered his answer — which was true, in 
fact, about the newspaper — a justifiable parrying of an un- 
justifiable question ; that he had never refused, because he 
had never been asked, to acknowledge whether he had been 
firing ; that neither the Civil Judge nor the Court of Inquiry 
apprised him of the object with which their courts wen^ 
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sittisg ; and that as to the letter to General Bell> he had not 
improperly evaded answering a question^ but had fairly met 
it^ according to his views of its true drift and object ; that his 
caution in not supplying evidence against himself Avas amply 
justified by the civil proceedings pending over him, which 
sought to fix him unjustly with liability for an act which 
he knew he had never done; that a reward was offered 
for convicting those who had been firing on the battery ; that 
he had a right to place the whole onus of proof on those who 
sought to make him liable, and was not bound to volunteer 
admissions against himself; that he would have gone at once 
and admitted the fact in question to his resident superior 
officer. Colonel Le Mesurier, but was prevented by that gen- 
tleman's bitter hostility ; that when he found that gentleman 
the President of the Court of Inquiry, he felt justified in 
exercising great caution ; that he consulted a recognised work 
on military law before attending the Court of Inquiry, and 
found that he had a perfect right to refuse to make any state- 
ment or answer any question ; but that, nevertheless, he did 
answer all questions, and made a true and honourable state- 
ment of all he knew the first moment that he found he could 
do so safely ; that, if in parrying Judge Gaudion's question, 
and keeping silence about the firing on the 5 th of January up 
to the time of his avowing it, he had done wrong, it was an 
honest error in judgment. He complained strongly of the 
charge of falsehood being trumped up against him without 
his ever having had an opportunity of denying or disproving 
it; and insisted on the high character which he had ever 
maintained in the service down to the hour when he was 
accused of the offences on which he was being tried. All 
these topics were urged in his " defence," which appears to 
us as clear, convincing, candid, and straightforward, a defen- 
sive exposition of motives and conduct, as ever came from the 
lips of one accused. It proved, however, wholly unsuccessful. 
The prisoner was found guilty — with a trivial exception as 
to one of the matters included — of every one of the charges 

— and CASHIERED ! 

The Court proved itself wholly unequal to the duties 
imposed upon it; and we have no hesitation whatever ia 
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e^ressing our opinion — which we shall proceed to support 
by conclusive evidence — that Captain Douglas has been tried 
and convicted erroneously ai^d unfairly ; that he has^ in short, 
not been tried — in the proper sense of the word, and accord* 
ing to the established and familiar modes of trial in this 
country — at alL 

The first and only serious charge is that of falsehood ; and 
it is here that llie Court appears to us to have miscarried 
miserably* 

It is almost an insult to remind our readers of the 
rule, that a charge of peijury cannot be maintained on the 
mere opposition of one oath to another oath; for which 
reason two witnesses are requisite ; or if there be only one, 
the evidence of that witness must be clear, and it must be 
strongly confirmed, not in slight, but essential particulars, in 
order to overcome the presumption of innocence and counter- 
vail the oath of the accused. We feel an apology necessary 
for thus recurring to the A B C of our ordinary jurispru-* 
deuce ; but of that very ABC the Court Martial appear 
to have been profoundly ignorant. In no other way can we 
account for the astounding verdict of guilty on that charge. 
The question was one obviously and purely of words — its 
solution depending on the eliciting from the witness what 
were the precise words used by him to the accused, on ihe 
occasion which was Jie subject of inquiry. The charge is, 
that a particular question received a particular answer. What, 
then, was that question? What was that answer? Now 
any tyro at Sessions would, on the present occasion, have 
proceeded in some such way as this : — *^ Did you see Captain 
Douglas on such and such a day? Tell as exactly what 
passed between you, and as nearly as possible, in the very 
words. Did 70u ask him any question? What question 
did you ask iiim? Did he give you any answer? What 
was his answer?" Uall these questions failed to elicit satis- 
factory replies, from ?• defective perception or memory on 
the part Oiu the witness, it might be allowable cautiously to 
direct his attention to the point of inquiry. Thus — " Did 
you say anything, oi ask ijiy question, about firing in the 
battery? What did you say about it? What did you ask 
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about it ?" The only object, of course, being to elidt truth ; 
and that on a question of such paramount delicacy and vital 
moment as far as the accused was concerned, it was scarcely 
possible to be too careful in examining such a witness as the 
sole witness on whose evidence this unfortunate officer has 
been cashiered as a deliberate liar. Let us now see how the 
Judge Advocate and Court dealt with this witness. It may 
be necessary to remark that the Judge Advocate was a young 
officer in the Grenadier Guards. 

The predse charge against Captain Douglas was — **For 
having, when asked by constable Benier whether he had a 
knowledge of the person or persons who had been firing ball 
on the ramparts of Long Battery, on the 6th of January, 
1849, answered that he had no knowledge of such person or 
persons." 

The very first step taken by the Court was a blunder. 
ITieg read over the charge to the mtness ; thereby suggesting 
to him the very words he was coming to depose to, and in so 
critical a verbal conflict ! Having ascertained that he saw 
Captcdn Douglas on the 8th January, the following question, 
perfectly unobjectionable in its form, was put to the wit- 
ness: — 

" State why you saw him, and what took place on that occasion ? 
A. I was sent by Judge Gaudion, of Alderney, to ioquire about a 
bullock that had been shot. I was sent because I was constable. 
I asked him if he knew any thing about it, and he said no. I 
asked him if he knew any thing about a bullock that had been shot, 
and if he had been firing on the 5th of January on the ramparts. 
I told him that it appeared there had been ball-firing in the battery. 
His answer was^ we have had no ball-firing since we have been 
here. Then I told him that the Times paper had been found 
there, with his name on it, in the battery, dated the 22d of De- 
cember. His reply was, that he had five or six papers a week, 
and they went round the barracks and in town, and that he was 
not answerable for his papers when out of his hands. That is all 
the conversation we had, or something of that sort, and I left 
him." 

This being his examination in chief, Capt. Douglas,'— -doubt- 
less perceiving that the evidence had fdlen far short of the 
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mark at which it had been aimed, — by leave of the Court, 
reserved his cross-examination till the close of the prosecu- 
tion. From that cross-examination we extract the following 
questions and answers, which we request our readers to 
combine with the examination in chief: ^- 

" Q. As you were sent by the Judge to inquire about a bullock 
which was said to have been shot, did you ask me if I knew who 
had done it ? A, No. — Q. Did you then say nothing [whatever 
to me about a bullock having been shot? A. Tes, I did; I said 
what I stated to the Court the first time. I asked him if he knew 
any thing about the firing which had taken place, or the bullock 
which had been shot on the Friday the 5th. — Q. What was my 
answer to that question ? yi. No ; he knew nothing about it. — 
Q. Did you say that there had been firing at or near the Longy 
Lines, and that it was supposed a bullock had been shot there ; or 
words to that effect ? A, Yes ; I did say words nearly to that." 

And let these answers, again, be compared with the version 
of the constable's question given by Captain Douglas to 
Judge Graudion {ante^ p. 382.) as the impression he had at the 
time of the question which the constable had put to him. 
'^ He told me some one had been firing in the battery ; and 
he ashed me whether Mr. Parker, or myself, or any one about 
the barracks, had shot the bullock ; and I told him that we 
had not done so." Again : couple this answer with the evi- 
dence of Ensign Parker before the court-martial, whom he 
informed that, only a few minutes before the constable saw 
Captain Douglas, the former met him. Ensign Parker, and 
said, ^' He told me a bullock had been killed round by the 
battery, and asked me if I knew any thing about tf." Again, 
the constable admitted, on cross-examination, that, after ask- 
ing Ensign Parker this question, he told that officer ^y that he 
was going up to Captain Douglas to inquire on the same 
purpose:" and, finally, Ensign Parker stated that, on the 
same evening, he, Captain Douglas, and others dined toge- 
ther ; and, on his mentioning what the constable had said to 
him. Captain Douglas casually observed, " that the constable 
had been to Atm, and asked him whether he knew any thing 
of the death of the buUock.^^ Now, on bringing the diflFerent 
points of the evidence together, — independently of tlie Auni- 
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failating effect of contradictions of this solitary witness on 
essential parts of the evidence, and of all the probabilities oi 
the case, — thej appear to us to approach very near to posi- 
tive demonstration that the constable's evidence is utterly 
erroneous, whether intentionally or unintentionally it is no 
province of ours to determine; that he must either have 
actually asked the question which Captain Douglas represents 
him to have asked, or that Captain Douglas must have under- 
stood him to ask that question, and could never have aj^lied 
his answer to any other question. "We have grouped these 
circumstances thus together in order to arrive at what we 
believe to represent the true transaction, — the real features 
of the case. Let us now proceed to show how the Court 
dealt with this critical and all -important witness. Notwith- 
standing their allowing Captain Douglas to postpone his 
cross-examination, they interpose themselves, in the most 
unpardonable manner, for the purpose of apparently forcing 
out of the witness's mouth the ipsissima verba of the charge I 
and ask him the following question : ^^ Did you ask Captain 
Douglas whether he knew who the person uxts who had been 
firing?^ Even this question, however, fails to elicit an 
answer satisfactory to the querist. '^ I asked him if he knew 
the person who had bone it, meaning the shooting." This 
he finally corrected by saying, " I did not ask him if he knew 
the person, but if he knew any thing about it ;^ again letting 
in the whole ambiguity, and essentially corroborating the 
evidence above given on behalf of the accused. The Court, 
having then asked a flagrant leading question, proceed to 
commit a solecism such as we could not have supposed pos- 
sible but for the twice-repeated statement in the record before 
us. " What do you mean by * had done itf^ " Here we per- 
ceive Mr. Warren's instant — and it must have been indignant 
interposition. *^ Captain Douglas here begged to say, that 
he considered the question objectionable. The point was 
not what the witness meant, but what he said to Captain 
Douglas at the time, so that the Court might be placed in 
the position of persons present at the interview between him- 
self and the constable." Could anything have been plainer 
than this appeal to first principles ? The Court, however, was 
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cleared^ sliowing the importance they attached to the qne^ 
tion; and on the Court being re-opened, they announced 
then: decision — " The Court decides that there is no objection 
to the question ! " and they proceed thus to enforce their deci- 
sion. *' Referring to your former answer, what did you 
•mean by *had done it?'" To which the witness at length 
answers — " Had been firing there — that is what I meant *^ 
•We are compelled to ask with sorrow and indignation, 
whether anything can be conceived more deplOntble than this 
exhibition of judicial incapacity? 

But for the honourable character of the members of the 
Oourt it might really appear to one inclined to deal severely 
'with them, that they had resolved, coute qui coute^ to make 
the witness prove the story as it was set down for him I 
Now, however, for another aspect of this part of the case, — 
its probabilities. It was proved first, as will be remembered^ 
that Captain Douglas had openly stated the fact of his firing 
in the presence of two officers and a civilian, only some half-* 
hour before he is represented as deliberately denying the fact 
to a messenger from a Judge, denying it, too, in the face of 
i;he fact brought to his notice by that messenger, — viz. that 
n newspaper, with the name of Douglas, had been found on 
the spot ; two circumstances which would argue such a de- 
gree of infatuation and audacity, as nothing but insanity 
could account for. But the case is not left here. That this 
'^constable's memory, or his honesty, cannot be safely relied 
on, is clear from the following important contradiction to his 
testimony elidted before the Court. First, he distinctly 
swears that he never had any interview whatever with Lieu- 
tenant-colonel Le Mesurier on the subject of this question 
and answer ; but when that gentleman is called he flatly con- 
tradicts the assertion, and declares that Benier was sent to 
him by the Judge, and, on being questioned by the Colonel, 
assures him that what he had stated on the subject was cor- 
rect I Which is to be believed, the Colonel or the Constable? 
How is Captain Douglas's pointed question to be answered?* 
How could Renier have fiyrgotten so unusual a circumstance^ 
"as his being sent by the Judge of the Island to the Town- 

> Pp. S6--38. 
VOL, X. CO 
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.major ob a fiUbject of such importance, involving fhe^honour 
and veraoity of an officer second in command in the island ? 
There are three or four other similar contradictions estab- 

Jished^ into which we need not enter ; for one such as the 

•above is ^' as good as a hundred." On turning to page 44. 

^e find the following most important evidence given by En- 
dgn Parker in favour of this deeply injured Gentleman: — 

" Q. Did I ever say any thing to you about admitting or deny- 
ing that we had been firing on the 5th January P A, Yes : that 
it would be better for us not to admit that we were firing there 
« under the drcumstatices ; at the same time we must not deny hav- 
,ing done bo, I think this was on the 8th — the first time Captain 
, Dougl^ks said it. — Q. Did you ever hear me deny it ? A, Never. — 

* Q. Have I all along told you that if we did say any thing we must 
adhere to the truth ?—- dl. Yes." 

Colonel Le Mesurier himself testified before the Court to 
.the unquestionable veracity of Captain Douglas^ — *^ that he 
.was incapable of uttering wilful falsehood to anybody;'* 
while six officers^ several of the highest rank, also bore testi- 

• mony to his spotless integrity, veracity, and " sensitive 
^\iOiio\xr\throughout life.^^ Yet all in vainl This incre- 
-dulous Court has deliberately believed the confused contra^ 
^dictory statement of s^ ignorant constable, and disbelieved 
•the solemn, distinct, and reiterated statement of Captain 

Douglas^ and dismissed him with infamy as a liae I 

Now we appeal to any reader, lawyer or layman, whether 
the fundamental principles of justice have not been wholly 
-lost sight of, and unconsciously violated, by this court mar- 
tial? Who could not prove anything against any body by such 
means as they resorted to? Who could have exhibited a 
.more complete blindness to the true aspect and bearing d£ 
.facts ? It were a mere waste of time to pursue the subject, 
except to ask, with concern and amazement, how can the au- 
^thorities at the Horse Guards have been advised by the 
Judge Advocate Greneral to act upon this monstrous mass of 
absurdity, and inflict on the victim of it irreparable degrada- 
tion and ruin? This question, however, has, imliappily^ a 
iar more extensive application, with reference to the lamentr 
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able prboeedbgs before ns, and such as will» we bdteve, 
enfcme on all persons competent to form an opinion the abso- 
lute necessity of a complete alteration of the present system 
for administering military law* There is scarcely a page of 
the proceedings which does not afford condusive proof of the 
inoompetenoy of the Court to conduct a judicial inquiry, 
espedaliy one of such delicacy and responsibility as that 
which had been intrusted to them. We can select only one 
or tw<^ with reference to our limits. 

: The rest of the inquiry respected alleged suppreseion of 
truth and evasion on the part of Captain Douglas. The 
9ee<md count charged him with ^ omitting, n^lecting, and 
refusing" to own the firing before both the ciyil and military 
courts. But here, we dare say, all our readers will ask the 
question which occurred to ourselves, — "was it the duty of 
Captain Douglas to communicate that fact?" In the * Prefiwse* 
to the Report of the Proceeding8,^Captain Sholto Douglas 
tells xis that Mr. Warren had sarcastically informed him that 
f even Judge Jeffrey held sacred the principle that no one 
(sould be compelled to criminate himself, or answer questions 
having that tendency*' And we find Captain Douglas in his 
defence strenuously insisting on that topic, and challenging 
his i^rosetutor to show it to have been his duty to make such 
iltatements spontaneously or otherwise. We are not surprised 
to &id the challenge unanswered! We have searched in 
vfdn the Articles of War, the Queen's Begulations, the 
Hutiny Act, and every book of military law that we could 
procure for any statement of such a duty as Captain Douglas 
denied* There U none such — British jurisprudence repudiates 
it, and on the contrary Captain Douglas established to de- 
monstration the very reverse : that an officer is not bound ^^ to 
(take any part in the proceedings of a Court of Inquiry, and 
might "decline to answer any question," or mcJie any statement 
iwhich might, ^' in his opinion^ have proved prejudicial to him 
in: ii^ course of any ulterior inquiry into his conduct.'^ 
^eee are the words of his late majesty embodied in a 
£knecal Order of the Horse Guards, July 3. 1809, in con« 
firming the proceedings of a Court Martial ! Captwi Douglas 
dwelt iipon this <* cardinal rule," long and forcibly in his 

C G 2 
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defence, but in vsun. Connected with this part of the case, 
however, is an act of astounding impropriety imputed to the 
President, at page 45. of the Proceedings before us. It had 
just been established by an officer, then under examination 
for the defence, that Captain Doughts had consulted a standard 
book of military law (« Simmons on Courts Martial'*), just 
before attending the inquiry mentioned in the charge^ ta 
ascertain what his rights as an officer were, with reference to 
making statements and answering questions of this description^ 
"We quote the words of the report, to prevent any imputation 
of error to ourselves. 

** Q. Do you recollect my going to the Court of Inquiry? 
A. Yes. — Q. Do you recollect my pointing your attention to a 
passage in < Simmons on Courts Martial' before we went? Am 
Yes ; I do. (The Court was cleared, to consider whether this 
question should be allowed. It was decided in the affirmative.) 
— Q. Is this the passage, page 97., 3rd edition ? A. Yes ; it is 
(looking at the book). Captain Douglas then handed the book in 
question to the Judge Advocate, requesting him to read to the 
court the passage referred to by Ensign Parker. The Deputy 
Judge Advocate was proceeding to do so, when he was stopped by 
the President, who said, ^ Oh no, we will have no law books read 
here-'" 

Is not this really outrageous ? what palliation can be offered 
for such conduct? The president of a court engaged in a 
solemn inquiry into the conduct of a brother oiBcer to as- 
certain whether he is acting *^ bond aut malA fide,*^ peremp* 
torily excludes evidence of the most decisive character, and 
which, as we have seen well observed, would have thrown a 
flood of light on the motives and conduct of the accused at 
the very moment to which such inquiry was directed, and 
might have changed the opinions of every member of the 
Court ! How is it possible for a conviction thus obtained, to 
stand? Why did not the Deputy Judge Advocate^ thus 
stopped in the act of honestly doing his duty, expltun to the 
President that he was acting illegally ? And again, we inust 
ask, how can the Judge Advocate General have solemnly 
sanctioned this signal solecism also? Has it been brought 
under his notice in the o£Scial proceedings ? 

Hero is an officer cashier^ for ** conduct imbecomlng the 
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diaracter of idpt officer and a gentleman^'' in the teeth of 
evidence irejected, which would have shown an honest anxiety 
to act according to the established rules of justice and of mili^ 
tary law — referring to it for his guidance, under very try* 
ing circiunstafices — to protect himself from the consequences 
of his superior officer's alleged hostility I This, however, 
leads us to another source of wonder and concern, developed 
by these remarkable proceedings. It was obviously an essen* 
iial part of Captain Douglas's case in defence, to show that^ 
his conduct was governed at the time which was being in* 
quired into, by a bondjide and well founded belief that he 
had cause for acting guardedly, to avoid placing himself 
within the power of a hostile superior. That hostile superior 
appeared as a leading witness against him before the court 
martial^ and gave (in the most irregular manner, in spite of 
Captain Douglas's repeated remonstrances) decisive evidence 
against the prisoner. When the latter proceeds to cros8«» 
examine him, of course he puts questions tending to establish 
the fact of this hostility : when the President again intern- 
poses, — we again quote : — 

' The President here turned to the witness, and told him that 
^e was not bound to reply to any question tending to show hosti-f 
lity on the part of the witness towards Captain Douglas, and that 
such was his object in putting such questions.' ^ 

What words are strong enough to characterise adequately 
this procedure? We think that the prisoner would have 
been justified in withdrawing from the inquiry ; for this step 
was taken by the President after the prisoner had addressed, 
in lucid and convincing terms ^ an argument to the Court in 
Tindication of his right, in which he complained strongly of 
being thus ** shut out from every means of questioning the 
conduct and motives of the witnesses brought forward for 
the prosecution against him!" He was thus practically 
prohibited from cross-examination of the witness whom he 
had in distinct terms openly stated to the Court that he 
challenged as the actual getter-up of the proceedings against 
him^" and '^ knew his intentions and feelings to have been 

^P, 36. »P. 33. '.Pt^o, 
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lioBtile towards him I" Urns protected hj the spontaneodd 
ftct of the President (for the witness had made no appeal 
for such protection), Colonel Le Mesurier refused to answer 
many of the most serious questions of the prisoner; and 
several questions wearing a very graye air, and evidently 
pointing to something of great significance in the back 
ground ^ the President even refused to allow the prisoner to 
put at all I These questions, however^ the prisoner demanded 
to have recorded, together with the President's rejection of 
them. Surely this incomprehensible and unprecedented con-* 
duct of the President reduced the prisoner's defence to nearly 
a farce— but a very black farce as far as he was concerned^ 
We again ask how the Judge Advocate General can have 
suffered all these objections — totally invalidating the finding 
and sentence — to pass unobserved, and advised the confirma- 
tion of the crushing sentence so obtained ? We feel it neces-» 
sary again to state, that we take it for granted we are dealing 
with an accurate account of the proceedings; and we pre- 
siune that they must contain entries tallying vrith those 
appearing in the official proceedings returned to the Horse 
Guards, and we greatly regret the existence of the rule which 
deprives the prisoner of the means of at present obtaining a 
copy of the official proceedings. ' 

We had marked for quotation and comment many other 
instances of really childish ignorance of the method of con- 
ducting a trial; — errors uniformly persisted in by the Court 
after the formal objections of Captain Douglas, and errors 
always teUing agaimt the prisoner. Our space, however, 
compels us to pause, and to proceed to the main object 
which we have in view in noticing these singular and melanr 
eholy proceedings ; for, judged by their result, they are me? 
lancholy enough. Here is a British officer who has suffered 
the extreme penalty of military law, inflicted by a tribunal 
exhibiting in its conduct of the case glaring incompetency 
for its duty. A man who, up to the moment of the absai^ 
occurrences which led to the assembling of the Court, isb 
admitted by the Court itself, in its sentence, to have l)onift 
<« so high a character" that they ^^recommended his case to 
the favourable ^consideration of her most gracious Majesty," 

> P. 'si. 



il%e Dauffloi Court MartiaL t&V 

iBabraptly and ignominiously discarded from the service^ aad^ 
as far aa the Court could effect it> from the society of gentle** 
men; and in doing so^ the Court leap recklessly over every 
barrier that the law had placed around injured innocence— » 
in the spirit of the very worst Star Chamber practice.^ 

Before closing our remarks on this case we would earnestly 
urge upon the Legislature the necessity of essentially re-* 
modelling the construction of courts-martial. We are aware 
that they have long been looked on with dissatisfaction by 
6ven military authorities; and now that such a grievance 
as the present has arisen, the public and the army will insist 
on means being taken to prevent its recurrence. 

When we reflect that there are, as we believe, upwards of 
five thousand courts-martial held every year; that these 
courts are invested with great powers over all subject to 
them — officers, commissioned and non-commissioned, and 
privates, — it is obviously of the greatest importance that 
sach courts should be constituted effectively. If the court 
wMch tried Captain Douglas — ' consisting of officers of con- 
siderable distinction, with a vigilant advocate present to call 
their attention to the rules of evidence, — have miscarried so 
grievously, what may not be apprehended in cases where no 
such favourable circumstances exist? What an amount of 
anguish, — of irreparable wrong, — of ruin, — may not have 
been inflicted, or be now constantly but unconsciously in- 
flicted I Now the first practical suggestion which we would 
offer is, that henceforth no general court martial, at all 
Events, should be held, unless the acting Deputy Judge Adr 
vooate be a barrister of standing and experience,-^— say of the 
rank of Queen's Counsel, or of at least ten or fifteen years' 
standing at the Bar. He should be the responsible con-^ 
duct<»: of the prosecution, and, at the same time, the respon- 
dible adviser of the Court ; but his advice should be ^ven 
opeiJy, in order that the public and the accused may Jiave air 

i * Unfortunatdy £>r Capt. Douglas, his able counsel was not allowed once to 
open his mouth ; the Court ruling that, although they suffered Mr. Warren, to 
be present as the defendant's « friend," he must not ".interrupt the pt'oceedirfgs*' 
by speaking! He, however (as we peroeite), took care that their blunders 
id90iMh^mBiid^maMe» of record*, . 
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opportunity of judging of the soundness of his rulings, and 
be satisfied that there is no perceptible bins towards the pro^ 
secution. At present the Deputy Judge Advocate is a mili- 
tary officer, with no restriction, that we are aware of, as ta 
experience or standing, and no security for his acquaintance, 
with even the elements of the law of eyidence* He may, in 
fact, know far less on these matters than any member of the 
Court of which, nevertheless, he is the sworn adviser! 
Again : whenever a doubt is raised or an objection taken aa 
to the propriety of allowing or disallowing questions, or 
receiving or rejecting evidence, or adopting any particular 
mode of procedure, according to present practice the " Court 
is cleared" of every body except the members of the Court 
and the Deputy Judge Advocate — the prosecutor; and the 
accused has no means of knowing what advice his opponent 
is giving his judges I It may be most erroneous ; it may be 
greatly, but unconsciously, warped and biassed by the preju- 
dice of his position ! Why should not this be altered ? Why 
should not the Deputy Judge Advocate state his reason^ 
openly before the Court and public, and then retire equally 
with the prisoner, his friends, and the public, while the Court 
is deliberating? In short, we would have a legal assessor^ 
present to give effectual guidance to the military members of 
the Court, standing indifferent between the prosecutor and. 
the prisoner. Had such a functionary been present at the 
Guernsey Court Martial, would its proceedings have been» 
disfigured by the many inaptitudes which at present charao-: 
terise it? The present was a case peculiarly calling for 
experience in judicial investigation, trained temper, and 
trained intellects. Very complex is the form of the charge ; 
and the Deputy Judge Advocate ought to have explained te. 
the Court, especially when challenged by the prisoner to do so^ 
what was the military law which he was charged with having: 
violated. That was not done in the present case ; and the^ 
prisoner was driven, in his defence, to speculate upon what 
the Court might think proper to consider as the laV. Ought 
this to be so ? 

Again, the method of conducting the proceedings solely by. 
written question and answer is a monstrous inconvenience^,, 
leading to a needless and inexcusable waste of t'me, and also 
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calculated to obstruct the admbiistration of justice. A writteit 
question is proposed hj either party^ or hj the Court : it is* 
when approved by the Deputy Judge Adyocate, read aloud 
to the witness^ who does pot, however, give his answer till he 
has had an ample opportunity of considering it, while the 
Deputy Judge Advocate is writing down the question 1 How 
can a cross examination be effectual under such circumstances ? 
What we recommend is, that the questions and answer^ 
should be vivd voce^ and that the Court should be attende4 
by a sworn short-hand writer, just as are committees in par-r 
liament» If this was done in the court martial under con-» 
sideration — especially if a moderately skilful professional 
man had conducted the proceedings — instead of eleven days» 
the whole case might have been easily disposed of in two orj^ 
at the most, three days; and a great saving of exi)ense 
effected, both to the public and the accused. Again, the 
prisoner should be allowed the unrestrained and effectual 
assistance of counsel, if he should think fit At present 
counsel are tolerated only as private "friends" — -who can 
do nothing but sit in silence and write ? Why should thift. 
be? Is it not mere trifling and indicative of a childish 
jealousy ? Counsel is known to be present ; but why should 
not that presence be professedly recognised, and why should; 
pot counsel be allowed in proprid persond to discharge th^ 
duties of counsel, especially in examining and cro3s-exa-» 
mining? When the inquiry is over, the proceedings shquld 
be transmitted to the Judge Advocate General, without any 
communication between that functionary and his deputy, in 
order that the former may form a perfectly independent and 
unprejudiced judgment concerning the proceedings ; and he 
should always be a common lawyer of high standing and ex-* 
perience. The moment that the pleasure of the Sovereign 
has been taken on the subject, and the result communi-* 
cated to the prisoner, he should be allowed, at his own ex-r 
pense, a copy of the proceedings — in order that he may 
at once take proper advice, with a view to discovering 
matter justifying a prompt reconsideration of the case. It 
would not be difficult to devise a much more satisfactory 
system of revision and appeal than the existing one. If^ 
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liowever/It be d^^ued ei^)eiiieiit to adhere to it» we tlunk 
that some means should be adopted for lessening the difficult]^ 
of redressing any error of judgment by the Judge Advoeate 
General^ before it is acted upon* Why should not the 
prisoner have the result of the trials and its proposed eonfir- 
mation by the Sovereign^ communicated to him before it is 
officially acted on and published^ to give him the opportunity 
of calling the Judge Advocate General's attention to certain 
points of the case^ deemed to have been overlooked ot mis- 
understood ; and on that re-consideration having taken place 
(amounting simply to asking a prisoner what he has to say 
why judfgment should not be passed and the sentence be 
earried into effect) at the prisoner's instance, he could hardly 
afl;erwards object, as Captain Douglas may now object^ that 
he has not had a fair trial, or the Judge Advocate General 
has misconceived the case* Had this course been adopted 
in the present instance, Captain Douglas might have' been 
spared the- agony occasioned by the publication of an un- 
justifiable conviction for falsehood, sanctioned by the approval 
of the Queen. 

These are a few of the suggestions which we would throw 
out for the consideration of those who have the power of 
remedying the faulty action of a section of our military jurist 
prudence. A case like the present speaks trumpet-tongued 
to all who are interested — and who is not? — in the welfare 
of our army. It is really frightful to think by how frail a 
tenure an officer holds his honour, when he may be deprived 
of it as Captain Douglas has been. The proceedings of this 
Court Martial are only the caricature of a judicial invedtigi^ 
tion. Where there is a wrong, there ought to be, or there 
should be found, a remedy. In the present instance, the 
hard case of Captain Douglas calls loudly for redress, either 
by an appeal to Parliament or to the Judicial Committee of 
the Privy Council, to whom the Queen, we conceive, might 
be petitioned to refer the matter, under the 3&4 W. 4. 
^ 41.1 
^ One more practiced suggestion, at parting, we would ofl^ 

* By the 4th section of this act, the Queen may refer to the judicial Com* 
faittecMiymaHef whateveV that HefMaj"efty may thinlt fit. /* 
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^t^ ^very officer should be xeqiured to appljf I^im^lf to 
the Btody of at .least the elemeatary rules of the, I^iw .of 
Evidenee^ to enable him to discharge the serious duties which 
devolve on everj officer, or president, or member of a court 
martial. His proficiency in this matter should form one of 
the subjects of that preliminary examination of officers which 
has been recently prescribed by the Duke of Wellington^ 
This would be but carrying out the spirit of the following 
weighty ** Instructions/' contained in the Queen's Begula- 
tions and Orders for the Army. 

r ^^ The duties devolving on members of courts martial are 
of the most grave aijid important nature, and, in order to 
discharge them willi justice and propriety, it is incumbent on 
all officers to apply themselves diligently to the acquirement 
of a competent knowledge of military kw."^ The proceedr 
ings of Captain Douglas' court martial afibrd .a melancholy, 
but instructive, commentary on this authoritative recom- 
mendation: we recommend them to the perusal of every 
officer, whatever be his standing. 



- ABT. IX —REFORM IN LAW REPORTING AND 
^ LEGAL PUBLICATIONS. 

We now propose to undertake another reform o^ an abuse 
closely affecting the practice of the law, which has already 
not entirely escaped our notice. The complaints with respect 
to it are of as old a date, as universal, and nearly as loud, as 
any that we have already attended to.' Nor is the remedy a 
whit more difficult to find or to apply than it has been on 
some other recent occasions. We have now the prospect of 
seeing the gates of the Court of Chancery opened to admit 
|be poorer suitors. Noble lords and commoners, as well lay 
fMs learned, are out-bidding each other with plans to facilitate 
the transfer of property ; and on these subjects we are satis-? 
^ed that justice will be done if the p^roper mode of ren- 
dering it can be discovered by the wit of man. Let us not, 

\ -■■ - ' . ^ Qiueeii*s RegulMion^ &c^ ^f^* <• P* 23& \ . .. ^ ^^ 
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therefore, be deterred by some diffictdties which besef the 
subject we are now desirous of approaching. As in war there 
are many strongholds which look unassailable^ but which 
yield at discretion on the trenches being opened; so there are 
many solemn mysteries which fall at once on being attacked, 
or fairly exposed to observation. Of this kind we are per- 
suaded is the present system of law reporting. 

Another reason uiges us on to this undertaking* It has 
hitherto been our duty, ^'regardless of sacrifice/' to enter into 
many inquiries which may lead — at all events in the opinion 
of some — to the injury of the temporary interests of the 
profession. We have never hesitated, on this ground, to 
pursue the inquiry ; but it is far more agreeable to further a 
change which not only tends to improve the law as a science,, 
but which will relieve the working professional man from a 
heavy burden. 

There is another motive which leads us to the full and 
repeated consideration of this subject. In most other reforms, 
the aid of some important. bodies out of the profession is 
essential: Queen, Lords, and Commons — or, at all events, 
some department of the Government"*-^ must usually be made 
to give their aid or consent, and the Parliament, in the latter 
case, to ratify it ; but here it is the profession alone that can 
and must work out the change, and almost every member of it 
may assist. What lawyer is there who does not, in some way, 
help to contribute to the present system of law reporting ? 
All professional men read, cite, quote law reports and other 
law books more or less, and almost all buy them more or less.* 
The young attorney, perhaps, contents himself with a copy 
of the Jurist or Law Journal, — both accurate and useful 
collections of cases ; the young barrister takes in at least one 
set of reports, according to his Bar — usually more; but all 
men in practice, or wishing to be considered as such— nay, 
even most pupils and articled clerks, take in some reports 
beyond those contained in the newspapers, not the least 
valuable. Now all and each of these individuals may assist 
in accomplishing the necessary change, and it must, in fact, 
to be effectual, be worked out by the mass of the profession. 
They now bear .the greater part of the burden, and ihey 
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must relieve themselves from it, and we are persuaded they 
will do so when they have the opportunity given them. 

Let u8 then, with this assurance, look only at the good 
prospect of success, and proceed with the conviction that we 
live in an age when, if we are right in our views, they must 
make progress, and that, sooner or later, we shall establish 
our point. 

Having said thus much by way of introduction, we shall 
now place the report of the Law Amendment Society on 
this subject before our readers^ 



SPECIAL COMMITTEE. 

The following reference was made to a Special Committee : — ^ 

. '' To oonsider what improvements, if any, may be made in the 
present system of reporting, and generally in the mode of 
publication of law books." 

BEFOBT. 

YOTJR Condmittee have considered the two subjects submitted 
to them, and are of opinion that the present system of lau> 
reporting and law book publication are both capable of great 
Improvement. 

The evils arising from the present systems appear to the 
Committee to be of a very serious nature ; and it affords some 
degree of satisfaction to them to find that the remedies which 
seem the most practicable are not calculated to produce com- 
mensurate injury to any pajrties interested. 

Considering the subject of law reporting to be of a more 
urgent nature than the other branch of the present reference, 
your Committee have been induced to make a separate Beport 
thereon, reserving the general question of publishing law 
books for a future report. 

The judicial decisions of the Superior Courts at West- 
minster, as reported in the volumes recognised by the Courts, 
constitute at the present day, almost equally with the statute 
book, the law of the land. 
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tanosl coDSliiiieiitB of the oommon law;" and y^ by * 
nogolar iiicoMirtciKyjwhilrteveiyaclof ppriiMi^ 
tlie sanction of the throe estates <^ the leafan, and its oon^ 
tents aie cooimnnicated to the pnUic in the most authentic 
form, the law hid down by our tribunals is in no leqpect 
officially prannlgated A statute creating the most trifling 
alteration in 1^ procedure is ushered into public notice 
in the most formal mnm^ posrible; a judicial ezpoation 
of (me of the leading prindples of our commcm law, mar 
terially affecting the future administration of justice, the 
rights of property, or the liberty of tiie subject, may take 
place without notice and wiljiout anticipation, amidst an 
inattentive crowd, whilst the voice of the Jud^ who deli- 
vers it may not reach any one beyond the parties imnefiately 
• interested in the case which ^ves rise to it. 

This remarkable inconsistency is productive of greater 
inconvenience at the present day than at any previous period. 
The concurrent jurisdiction of the Superior Courts; the 
establishment of local tribunals; the extenrive jurisdiction 
of the Quarter Sessions ; aTad other courts remote from West- 
tninater Hall, tender it indispensable, in order to secure 
uniformity in the administration of justice, that the reports - 
of the judicial exposition of the law at the fountam head, 
should be accurately and expeditiously published, and in such 
a form as to secure their being generially accessible to all 
who are either officially or professionally engaged in adminiff^ 
tering it* 

. The anomalies connected with th« system of law reporting 
have become especiially conepieuous in modem times. The 
legal decisions which, in more remote ages, seem to have 
l^een preserved in the memory of official recorders*, w^ 
Jcnow were in this country, during many reigns, promulgated 
t)y officers of the Courts in an authentic form. The growth 
of our reporting system is thus described by the two great 
commentators on the' laws of England. 

' C. L., G^ 4. p, 139.| ed. by Ruunington. 
'^ * Bee an Article oh this subject in the ^ Edinburgh Review** for August, i82(^ 
title, Laws of the Scandinavians. . . i 
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" Lard Cofce obserrea * — 

. '< Of ancient timQj in judgments at the Common Lawj in 
cases of difiEiculties, either criminal or civil, the reasons and 
xmuses of the judgment were set down in the Records and 
•60 it continued in the reigns of Edward I. and most part of 
Edward IL : and then there was no need of Reports. But 
in the reign of Edward IIL (when the law was in his height), 
the causes and reasons of judgments, in respect of the multi- 
tude of them, are not set down in the Becord ; but then the 
great casuists and reporters of cases {certain graoe and sad 
men), published the cases and the reasons and causes of the 
judgments and resolutions which, from the beginning of the 
reign of Edward III. and since, we have in print." 

Sir William Blackstone's remarks on the system of reportr 
ing in his time are of a less favourable nature : — " The Re- 
ports are extant in a regular series from the reign of King . 
Edward the Second inclusive ; and from his time to that of 
Henry the Eighth, were taken by the prothonotaries or chief 
scribes of the court, at the expense of the crown, and pub-> 
lished annually, whence they are known under the doAomina^ 
tion of the Year Books. And it is much to be wished that 
this beneficial custom had, under proper regulation, been con- 
tinued to this day : for though King James the First, at the 
instance of Lord. Bacon, appointed two reporters,, with a 
handsome stipend, for this purpose, yet that wise institution 
was soon neglected, and from the reign of Henry the Eighth 
to the present time this task has been executed' by many pri- 
vate and contemporary hands, who, sometimes through haste 
and inaccuracy, sometimes through mistake and want of skill, 
have published very crude and imperfect {perhaps contradictory^ 
accounts of one and the same determination'^^ ^ 

Many subsequent writers^ have denounced our system o^ 

* 4 Inst. p. 4. . » 1 Bl. Com., 71, 72. 

' '* The number of reporters, and the manner in whiQh many cases ar^ 
reported, are most serious evils, **- evils which cannot be too much lamented, 
nor sufficiently exposed. The contradictory statements of the same case, the 
confounding the arguments, nay, assertions of the <;ounseI, with the decisions o^ 
the Courts, the obiter and extra-judicial sayings of the Judges with the grounds 
of the judgment, the observations of the reporter with the points of the case, call 
aloud for the nicest and severest discrimination.'^ ITaMina' iVmc/pfes o/ Coir* 
veyatunnfff Introduction; p. xiii. 
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law reporting, and the seventy years which hav6 elapsed 
since Sir William Blackstone wrote, have added to, rather 
than diminished, some of the evils he points out, for though 
in respect of accuracy, completeness, and skill, the reported 
of the present day have cured many of the faults of their 
predecessors, yet from the vast increase of new questions of 
law and practice which at the present day annually arise in 
•our courts, and the great inducements which thence arise for 
tK)mprehensive reports, a new evil has grown up, unknown in 
the days of the learned commentator, — that the reports of th6 
decided cases in any year for one term in any of the Superior 
Courts at the present day exceed, in bulk, those of all the 
tribunals in the country for the whole year at the period 
-alluded to.^ Competition, ordinarily productive of so much 

' The following statistics of the Reports may net be devoid of interest. 
Common Law. 





-..'• 
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Vols. 


Average of 


Average of 


Reporter. 
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Pages to 
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a Report. 


Volume. 
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K. B.&C.P. 
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450 


Lord Raymosd - 
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Salkeld . 





IW. Ill to Anne 
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K. B. 
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* Tlie Pleadings take up in Lord Raymond's Reports 86 1 pages, and io 
SalkeM 100 pages additional* 
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good, in this instance adds to the evil. The higher class of 
reports, which really are or ought to be the records of the 
existing law, are made as elaborate as the cases will admit of. 
The whole of the written pleadings, the documentary evi- 
dence, the speeches and arguments of counsel, with the various 
authorities cited on each side, are often given even in cases 
where the actual decision of the courts really expounds no 
new doctrine of law, or is confined to some isolated point. 
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Atkins . . 
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Vesey, jun. 
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Vesey & Besmes 
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1813—1814 
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4-6 
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1815—1817 
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7-4 


91 


Swanston 
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1818—1820 
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6-5 
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Jacob and Walker - 


... 


1819—1821 
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7 9 


91 


Jacob - 
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1821—1822 
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5-2 


121 


Riusen ... 
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1823—1829 
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61 


97 


Mylne & Keen 
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1832—1835 
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8-1 


87 


Mylne & Craig 
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10 


72 
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1841—1847 


1 
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115 
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Rolls- . 


1836—1839 
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8-5 


96 


Beavan ... 
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1839-1847 
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4-9 


124 


Maddock 


V. C. ofE. 


1817-1826 
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4-9 


104 
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1826—1847 


15 
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102 


Young & Coll. 


V. C. K. B. 


1841—1844 
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7 1 


98 


Hare 


V.CWigram 


1841—1847 
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7-3 


85 


Schoales & Lef. 


Irish - 


1802—1806 


2 


9-7 


62 


Rose - . . 


Bankruptcy 


1810—1816 


2 


1-6 


290 


Mont & Ayslop 


— 1834—1838 


3 


3-7 


213 



Dalloz. Receuil Periodique et Critique de Jurisprudence, par M. Dalloz 
aind et M. Armand Dalloz, son frdre. 



Year, 

Cases computed - - 1846 

— 1845 

— 1844 

— 1843 


Cases. 


Pages. 


ATerage Length 
of Report. 


Totol Arerage. 


1408 
1570 
1372 
1428 


524 
613 
640 
712 


•37 
•39 
•46 
•49 


•42 





N.B. The pages ure double quarto, and the type rather small 
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The time which is necessary to effect this, often prevents the 
decisions of our tribunals being communicated to the public 
until long after they have been given, and after suitors have 
taken a course in direct but unconscious opposition to them^ 
and occasionally, even after other judges have unknowingly 
pronounced directly conflicting decisions. The bulk and ex- 
pense too of these reports render their contents inaccessible 
to the great majority of those who are officially or profes- 
sionally expected to be acquainted with them, and the supply 
of rival productions simply adds to the cost without diminish- 
ing the inconvenience. 

It has long been considered a practicable scheme for any 
barrister and bookseller who unite together with a view to 
notoriety or profit, to add to the existing list of Law Reports. 
It may be that such reports may be rarely referred to, 
that they may be inaccurate, that they may be of little or no 
authority, — they nevertheless remain. They tend to confuse 
the science; they muddy the stream and bring on, more 
especially in some after age, all the evils described by Black- 
stone. A case of great importance' was decided a few years 
ago upon the authority of a note in Lofft's Reports*, which 
one of the learned Judges observed, with some bitterness, 
he had never heard three cases quoted from during a pro- 
fessional life of forty years'; and some of the inferior law 
reports of the present day may, perhaps, meet a similar fate. 
But even if all the reports which are published were correct 
and given by competent persons, they are now so numerous 
that they cannot be known to one tithe of the practitioners 
in the law. They are beyond the reach, not only of the 
public, but of the great body of the profession. Indeed, it is 
not too much to say that few of the Judges or the bar (and 
hardly any of the solicitors) take in all the current reports. 
Wherever there is the smallest opening, the profitable trade 
of law bookselling establishes a fresh series of reports. In 
each of the Common Law Courts, it is true the rival series 



I.Smith v. Doe dem Jersey, 1 B. & B., 97. ; 2 B. & B^ 53G. 

• Hottley t>, Scott, Loflft, 316. 

' Observations of Park, J.> 2 B, & B., 536. 
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of reports which have been recently the Idlest eetablisfaed 
have been amalgamated ; but long before this point was gained 
numerous series of reports had been set on foot, professedly 
confined to practice cases, criminal cases, sessions^ cases, regis*' 
tration cases, railway cases, parliamentary cases, Sfc, but con- 
taining reports of decisions vouched as correct by barristers, 
whose accuracy must, under the existing system, be assumed. 

The competition of the reporting system is thus carried on 
without regard to the interests of the profession or public* 
The gentlemen who undertake these reports are often highly 
competent men ; indeed, many of them have been raised to 
the Bench of Westminster Hall, Independent of the profit 
of reporting, it is a good channel to professional notoriety ; 
but here is one great evil of the system. If the reporter has 
other professional engagements, he loses his anxiety about 
his reports, he throws up his office when he pleases (and can- 
not be blamed for this), and it has been held that the book- 
seller cannot compel him to perform it Thus we have chasms 
in our law reports, whidi will occur readily to any profes- 
sional reader, which can never be supplied It is well known 
that an eminent counsel (formerly a reporter) practising at 
the Chancery Bar, has at the present moment notes of the 
decisions of a deceased Lord Chancellor, taken by the learned 
counsel in his character of reporter, but to this time unknown 
as law to all the profession save the parties engaged in these 
causes. In the preface to a work recently published by a late 
Lord Chancellor of Ireland \ it is observed, "whilst at the bar, 
the author retained all the printed cases on appeals in which 
he was counsel, with his own notes and the notes of the argu- 
ment. From this source, principally, he has been enabled to 
add the cases not at present reported between 1821 and 1826." 

Thus, under the present system of reporting, the law ex^ 
pounded in Westminster Hall may not only remain for years 
concealed from the public, but the professed reporter himself, 
or the counsel in the case, may alone be in possession of the 
decisions, at the risk of their being used at any moment to 

> Sugden's Law of Property, pre&ce, p. 4. 

1>D 3 
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contradict the kw as universally received amongst the Pro- 
fession. 

This inconvenience is thus alluded to in the preface to 
Watkins' Principles of Conveyancing : — " Supposing that a per- 
son should be so fortunate as to be able to extract something 
comprehensible out of printed contradictions, yet other con- 
tradictions may make their appearance in manuscript, and, 
overthrowing all his hard-earned knowledge, remind him 
once again of tlie glorious uncertainty of the law. Is the law 
of England to depend upon the private note of an individual 
and to which an individual can only have access? Is a judge 
to say, * Lo I I have the law of England on this point in my 
pocket : there is a note of the case which contains an exact 
statement of the whole facts, and the decision of my Lord A. 
or my Lord B. upon them. He was a great, a very great man : 
I am bound by his decision : all you have been reading was 
erroneous. The printed books are inaccurate ;— I cannot go 
into principle. The point is settled by this case?' Under 
such ciixjumstances, who is to know when he is right or when 
he is wrong? If conclusions from unquestionable principles are 
to be overthrown in the last stage of a suit by private memo^ 
randa^ who can hope to become acquainted with the laws 
of England ? — and who that rietains any portion of rationality 
would waste his time and his talents in so fruitless an attempt ? 
Is a paper evidencing the law of England to be buttoned up 
in the side pocket of a judge, or to serve for a mouse to sit 
upon in the dusty comer of a private library ? If the law 
of England is to be deduced from adjudged cases, let the 
reports of those adjudged cases be certain, known, and authen- 
ticated.^ 

The inconvenience arising from the sudden retiring of law 
reporters has been already noticed ; the pf esent system, how- 
ever, enables, and indeed induces, the publisher of a series of 
Keports, on finding them at any time not sufficiently remu- 
nerative, to stop the supply, and leave the notes already col- 
lected to serve the purpose which is thus reprehended; and 
hence the cause of those long intervals in the reports of some 
of the Courts. 

The reporter, however, under the present system may 
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unavoidably be absent, or purposely omit cases >vhlch he 
deems not to be authorities; and we have heard of an eminent 
Nisi Frius reporter preserving in MS. a whole pile of deci- 
sions of a late Chief Justice which he deemed bad law. 

The evils, too, arising from the inaccuracy of some of the 
existing reports are often practically felt by the profession. 
In an article on this subject in the Law Review of February, 
1848, a long list of instances (taken firom the then 
last numbers of the several Reports) is given, where cases 
solemnly cited and relied on in argument, were denounced as 
incorrectly f inaccurately^ or falsely reported ; and it is a com- 
mon thing to hear of a particular Keport or set of Reports, 
that they are not of much authority. Hence the suitor, even 
after he has discovered what the law is reported to be, may 
find to his cost that such Report, however authentic in 
appearance, is inaccurate. 

It is but little consolation to say, on the trial of a cause, 
<< That case b not law,'' after it has misled half the king-t 
dom.^ 

The Committee do not wish to say any thing in this place 
as to the present style of law reporting; still it will hai^dly be 
denied, that with few exceptions the volumes of Reports are 
commonly too verbose, and too open to the reproach of book-- 
making. In a useful article on Law Reports in a recent 
number of the Law Magazine^ a reform of the existing style 
of law reporting is warmly advocated. " Instead of a collec- 
tion of judicial decisions," it is observed, " with the facts 
necessary to support them, and the grounds upon which they 
are made, carefully and briefly set out, we have volumes 
upon volumes of reported cases, in which the points im- 
portant to be known bear but a small proportion to the mass 
of useless undigested matter with which these volumes are 
filled. The inconveniences of such a system are evident: 
instead of having to read through a few pages, and at once 
obtaining a clear comprehension of a particular point, we have 
to wade through an enormous quantity of matter, which, so 

' Prefaoe to Watkins* ConYeyancing, p. 21., note 10. 
• No. 16. N. S., art 1. p. 1., Aug. 1848. 
D D 3 
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far from throwing additional light upon the snbjecti oonfbses 
by the nnmerons donbts and difficulties by which each case 
is surrounded; the consequence is, we do not obtain that 
certainty in the kw which it should be the object of Beports 
to accomplish." 

To sum up in a few words the evils and inconveniences 
of the existing system of law reporting, there is no guarantee 
afforded to the public, that the judicial exposition of the law 
will be reported at all, or reported correctly — or in time to 
prevent mistakes — or in su<& a manner, with respect to con* 
ciseness, form, and price, as to be accescdble to those whom it 
so vitally affects. 

Whilst these various evils of the present system have 
forced themselves upon the attention of your Committee, 
they have been much struck by the fact, that the present 
voluntary outlay of labour, skill, and money on the part of 
the legal profession in the shape of law reports, are amply 
sufficient to secure, under a systematic direction, all that could 
be desired in the shape of an authentic series of reports to be 
produced regularly, expeditiously, and cheaply. 

There are at this moment upwards of forty barristers of 
acknowledged skill constantly employed in the preparation 
of what are deemed the regular Reports of the deciraons in 
the Courts of Westminster HaU, the House of Lords, &C.5 
and it is believed there are an equal number of members of 
the Bar occupied in reporting for the various weekly legal 
periodicab, &c., or occasionally assisting the class first alluded 
to; and among these additional reporters are many o{ con- 
siderable skill and legal acquirements. 

The present expense of a complete set of the Reports for 
the current year — exclusive of the ephemeral publications, 
the reports of the Courts at Doctors* Commons, and the 
various classified reports enumerated before, as magistrates' 
cases, railway cases, election cases, &c — amounts to the 
sum of 30/. ; and estimating the present average circulation 



1 Viz., the three series of Common Law Reports ; the Law Journal ; the 
Chancery Reports ; the House of Lords Reports ; the Nisi Prius Reports ; and 
the Practice Reports.^ 
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of these books at 760> it is obvious that the aimiial oullay 
to the Profession, in purchasing them, amounts to about 
22fiQOL ; and if to this sum be added dso the outlay of the 
Profession in the reports of less circuhition, as the Courts at 
Doctors' Commons, Irish reports, election reports, ma^^ 
trates' cases, &c., and the weekly periodicals, it is plain that 
the expense comes to many thousands more. It would seem 
that not more than 9000/. is paid to the reporters themselves, 
and the remainder is carried to the account of the expenses 
of printing and the profits of the publishers and booksellers. 

The high price of law books has for years been a common 
subject of complaint ; and when it is considered what a small 
proportion of this price goes into the pocket of the author or 
compiler, it is remarkable that the Profession, who are at 
once the producers and consumers, should have never yet 
attempted a remedy. 

The conunission allowances, &c., to the trade on the sale of 
books generally amount to between 30 and 40 per cent., 
and sometimes even more, on the cost of a book. * Thus on 
a book of Law Reports, on which the smallest allowance 
is made, if the money is to be accounted for to the author, 
first of all 20 per cent, on 22., its nominal price, is allowed to 
the retail bookseller ; 5 per cent, more, and one copy in twenty- 
five, in all 9 per cent., or d#. 8cf., to the wholesale bookseller ; 
and 1^ per cent, at least, or '3#., by way of commission to 
printing and advertisement expenses and the publiiher ; only 
1/. 68. 4<f. being left for the remuneration of the author. 
Hence it obviously requires a sale of 400 copies of such a 

> Mr. Babbage, in his « Economy 6t Manufactures,** estiniates the share 
of profits derived by the trade from boolis sold on an author's own aeeount as 
^ftj'fcKkX per cent (p. 261.) A less ftUowanee, boweTer> is usual in the tivr 
book trade. This allowance we believe to be as follows : — To the retail 
dealer 20 per cent, on Reports and 25 Qn other books ; to the wholesale book- 
seller 5 per cent, more, and also 1 copy in 25, or 9 per cent. ; and to the pub- 
Hsber between 7) and 10 per eeAt. lor oommission. The principal lawpublialien 
have very recently entered into an arrangement to refuse allowing any book- 
sellers besides themselves more than 10 per cent, on retail sales; but it by no 
means follows that this deduction is discontinued. In the authors* accounts aU 
sales are still credited as made to the principal law booksellers, and at the whole* 
aal* trade prices. 

D n 4 
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work to save the proprietor of the copyright from positive 
loss ; and the publishers^ relying on this^ generally succeed in 
getting the copyrights of the Beports into their own hands. 

If in any case a society for the purpose of publishing books 
were practicable, it would seem most peculiarly so among the 



The '^ Law List ^ of the present year contains the names 
of about 14,000 practising Barristers, Attorneys, and Solici- 
tors, and this list would be vastly increased by an addition 
of the local and colonial Judges, Magistrates, and Law 
Officers, and the crowd of students, articled clerks, &c pre- 
paring themselves for the profession. 

To the majority of this numerous class the serious expense 
of the Law Beports in their present shape is the principal 
objection which prevents their being used. 

Now, if instead of the limited average circulation on which 
the above calculations are formed, the reports were generally 
circulated amongst the Profession — the majority of them, say, 
for the sake of round numbers, 10,000 — annually contributing 
to a fund for the purpose a sum less than it may be assumed 
they have at present annually to lay out, it is pretty clear 
that, instead of 3021, the small annual sum of three pounds 
would be amply sufficient to secure to each of the contributors 
a supply of all the reports even in their present form : a fact 
which may be easily rendered intelligible. 

The printing and binding of 1000 copies of an ordinary 
octavo volume of Law Beports, of even 800 pages, costs about 
330/., and every additional 1000 copies about 160£; and 
thus 10,000 copies of such a work can be produced for about 
176021 : and if the expenses of ten series of Beports, at this 
rate, be added to the sum already estimated as the amount 
of the reporters' present remuneration, it wiU be found that 
the whole expense of a set of Beports for each Court, as 
voluminous as they are at present, would leave a large sur- 
plus from the amount of the small annual contribution sug- 
gested. 

By a recent regulation in the House of Lords, in accord- 
ance with the practice in France and the United States of 
America, law reporters are, at this day, officially appointed. 
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In the American Courte, the reporters, both in salary and 
rank, come next after the Attorney-General of the State. 

The general restoration of the old system of official re- 
porters in our Courts has been often advocated. Our Law 
Reports would thus be stamped with some degree of autho- 
rity, and the unseemly competition in the avocation of boohr 
makinff, which the present system engenders, would be got 
rid of. However this may be, it seems to your Committee, 
that were any plan actually in force for the Profession having 
the direct control over the publication of the Reports, ma^y 
other advantages than mere economy would be gained. The 
division of labour between the reporters, when so large a 
number as that which we have assumed are employed — and 
the system and regularity which this would create — ^would go 
far to put an end to many of the evils which at present exist 
in law reporting. The quality and not the quantity of the 
material would be more studied ; and the omission of a really 
important decision would be deemed as serious a neglect in 
the reporter as an inaccurate report of it. 

So hv the report on this branch of the subject, which we 
admit is the most important and most generally interesting ; but 
there is another portion which we must not entirely neglect. 
There are many law books and legal publications besides law 
reports. Let us see whether full justice is done to them by 
the present mode of publication. This is also a question of 
the greatest interest and importance to all classes of the pro- 
fession. The channels of legal information should be kept 
open and unobstructed ; the stream of the science, of the Law 
should run free ; the utmost encouragement should be given 
to the publication of law books of every description. They 
are the lur we breathe ; without law, and good law, and cheap 
law, we die. We venerate the race of legal authors ; it must 
be kept up — supported, and the most ample encouragement 
should be given to it that the nature of the case affords. 
The supply is large, the demand must be limited. Let us 
see how this part of the subject now stands. It is explained 
in a second Report of the Conunittee of the Law Amendment 
Society on the same reference : — 
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SPECIAL COMMITTEE. 

The following reference was made to this Committee : — 

<< To consider what improvementSi if any, may be made in the 
present system of Law Reporting, and generally on the mode 
of Publication of Law Works." 

BEPOET. 

Your Committee, in entering on the investigation of the 
second branch of the subject referred to them — the mode of 
publication of law works, — have considered it advisable to 
direct the attention of the Society to the various modes in 
which law books are now usually published in this country, 
and to point out the alterations in the system which appear 
to them the most likely to afford encouragement to the pro- 
duction of works of permanent value, and generally to pro- 
mote the pursuit of this department of literature. 

They think it is of the utmost importance that the channels 
for legal information should be kept open and free, and that 
the least embarrassment possible that the nature of the case 
allows should exist in the publication of all works connected 
with the science of the Law. There should always be a trust- 
worthy hand ready to receive these productions, and an 
account of their proceeds should be rendered accurately and 
speedily. 

The alternative which has usually presented itself to the 
author of a new legal work, in order to get it printed and 
published, is either to take the risk on himself or to sell his 
copyright to an established publisher, whose connections and 
facilities for advertising and publishing his works afford a 
greater probability of each work entrusted to him b^ng 
brought into circulation. Of late years, a middle course, also, 
has been much adopted by the publishers towards a new 
author, viz., to arrange for the publisher taking the whole 
risk, and dividing the net balance of profits, after deducting 
his charges and expenses. 

The profits of a work, however, which fall to an author 
who does not absolutely sell his copyright to a publisher, are 
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not the dear produce of his book after payment of its expense 
of printing, advertisings &c &C5 but the amount only of that 
portion of the price of each copy which is not, by tiie usage 
of the book trade, appropriated amongst the booksellers and 
publishers. In no case is as much as two-ihiids credited to 
the account of printing and authorship. Without entering 
into minute details, it may be stated that more than a third 
is invariably apportioned in the shape of allowances, &c. to 
the book trade, and .the expenses of publication. It is hardly 
necessary to add that if a work is published on the terms of 
^* half profits j^ the author'i^ share must at least be reduced in 
proportion. 

Your Committee do not deem it necessary to enter into a 
history of this scale of allowances which the usages of the 
book trade thus establish in the case of ordinary publications. 
Whether these allowances originally attached only on copies 
remaining in a publisher's hands after (as was formerly the 
common practice) the work had been formally subscribed for, 
or whether they were permitted by way of compensation for 
the heavy expenses booksellers formerly incurred by way of 
carriage, &a, or some risk which they do not now incur, does 
not distinctly appear, but certain it is that these deductions, 
together with the anxiety and annoyance attending the super- 
intendence of publications, and the unprotected state in which 
an author is left as regards his accounts, have at present the 
effect of offering considerable discouragement to authors in 
any case becoming their own publishers. 

In the case of works of a popular character, the circulation 
of which is likely to be extensive, and in the sale of which 
the services of many hundred booksellers may in all pro- 
bability be engaged, the allowance of so large a portion of 
the price of books to the trade, and the effect of the system 
in confining the business of publishing entirely to booksellers, 
may perhaps not be productive of any great practical incon- 
venience. The great publishers in catering for the public 
taste often incur very serious losses, and seem therefore justly 
entitled to commensurate gains; but in the instance of pub- 
lications of a purely professional character, the uniform 
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operation of the present publishing system is much more 
directly injurious. 

The members of the legal profession^ for instance, consti- 
tute a class who, more peculiarly than any other, require a 
supply of new works of reference. The class includes ex- 
clusiyely amongst their members the authors and readers — 
the producers and consumers. The practice might not be 
quite convenient for the author of a new work of this kind 
to become his own bookseller, although from the imprint in a 
law book of great valued such a practice seems formerly not 
to have been deemed unworthy of a member of the English 
Bar, and a man of honourable feelings ; but it has appeared 
to your Committee an inconvenience of a very serious nature 
that in such a profession a volume produced by one member 
cannot pass into the hands of another without a trade allow- 
ance, &C. attaching of frequently more than 35/. per cent, on 
its actual price ; and your Committee far more deplore the 
consequences to this branch of literature of a system which, 
by preventing authors, except at very heavy risk, and fre- 
quently much trouble and uncertainty, becoming their own 
publishers, leave the selection of subjects and authors to 
booksellers. 

In making these observations, your Committee have no 
wish to impute any improper motives or untradesmanlike 
conduct to the class of booksellers who usually undertake the 
publication of law books. They only desire to pursue the 
inquiry they have been requested to make with a wish to see 
if any better mode of publication can be established for the 
benefit of legal literature, the profession, and the public. 
The most effectual reformers of any abuse or inconvenience 

> <^A General Abridgement of Law and Equity, alphabetically digested 
under proper Titles. With Notes and references to the whole. By Charles 
Viner, Esq. Aldershot in Hampshire, near Farnham in Surrey. Printed for 
the Author, by Agreement with the Law Patentees, and are to be sold by 
George Strahan in Cornhill, or may be had of the Author at his Chambers 
Ko. 3. in the King's Bench Walk, Inner Temple; or, in his Absence, of 
William Reason, bookbinder, in Flower-de-Luce Court, in Fleet Street. Lon- 
don, 1746." 
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that now exists, either in the present system of law reporting 
or of other legal publications, would be the law booksellers 
themselves ; and if your Committee had any idea that they 
would themselves undertake the task, your Committee would 
gladly resign it into their hands, as at once the best and 
easiest mode of effecting the proper amendments. 

But giving this all due consideration, they pursue the 
present inquiry. At this time any legal subject would 
readily find a bookmaker if it offered sufficient prospect of 
an immediate return to remunerate the bookseller ; and no 
treatise, however intrinsically valuable for the learning, re- 
search, style, or arrangement of its contents, would find a 
publisher to risk the expenses of publication upon it, unless 
this immediate return appeared very probable ; and hence it 
comes to pass that whilst the speedy publication of a new 
statute, a set of rules of court with notes written at the 
moment, a new version of an old book of practice, or an 
index of cases, creates an eager rivalry amongst the publishers, 
productions of a scientific or elaborate character rarely appear. 

Your Committee have great reason to believe that it is to 
the prevailing mode of publishing, and the discouragement it 
presents to the production of works on the science and prin- 
ciples of jurisprudence, that these circumstances are to be 
attributed. There are not wanting in the profession of the 
law at the present day men as industrious, zealous, learned, 
and, in other respects, as competent to the task of writing 
well, as at any former period, if the same proper encourage- 
ment were afforded. 

The bookseller is, however, now the only caterer for the 
profession ; and the more ephemeral the publications he deals 
in, the less they cost him, and the more speedy and frequent 
will be his gains. It is scarcely to be expected, at the 
present day, that law booksellers should venture their money 
in the publication of works which it would require an accom- 
plished jurist properly to appreciate ; but it does not follow, 
because the booksellers will not undertake such works, that 
members of the profession are to be practically precluded 
from doing so. 
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The task of publishing valuable works not calculated for 
popular sale has in various instances been undertaken by 
societies. Works on divinity, various departments of science, 
antiquities, &c, have been undertaken by the Parker, Lin- 
nean, Camden, and other similar societies ; and it appears to 
your Committee that the honorary exertions of a voluntary 
society might, in the legal profession, effect a great deal more 
than is done by any of the societies alluded to — for, by 
merely insuring proper protection to authors, they would 
encourage the publication of many l^al works of a high clascf, 
which, under the present system, are seldom published. 

Under the auspices of a Society of this nature, also, the 
publication of many works of great practical use to the pro- 
fession might be reasonably anticipated and brought about. 
Those members of the profession who had both the leisure, 
the will, and the power to assist, might thus easily be brought 
into terms of friendly co-operation, and the results of this 
combination might develope themselves in the production of 
a law dictionary or cyclopsedia, or perhaps a new general 
abridgment of the law. This work seems rendered necessary 
by the great changes in the law made in the present century, 
and its price, under such an arrangement, might be such as to 
render it from its circulation highly remunerative to the 
authors of the articles, but within the reach of every member 
of the legal profession. 

A Society composed even of a moderate number of gentle- 
men of the legal profession, whether or not they were authors 
themselves, contributing a small annual subscription, would 
be fully equal to effect a change in the mode at present 
adopted in the publication of Law Works and Law Reports. 
They would at all events secure one great point in favour of 
the jttoduction of works of intrinsic value, for by obtaining 
for the author what he cannot under the present system ob- 
tain, an equal chance of circulation for a work published at 
his own risk, and thus providing an adequate remimeration 
for himself, the avocation of bookmaking and the trade of 
bookselling might be made secondary and subservient to the 
art of good authorship. 
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The proposed Society might, by undertaking the task of 
properly advertising, publishing, and superintending, by 
competent agents, the sale of works printed by authors at 
their own risk, ensure to the author — what the present system 
of publication imfortunately does not — a fair share of what 
the public actually pay for his work ; and such a Society 
would most unquestionably succeed in giving satisfaction on 
one material point where complaints on the part of authors 
are now very general ; for by a systematic attention to the 
subject of accounts, the author would always be enabled to as- 
certain how his work stood, and to learn a number of other 
particulars in respect of which the author is now too often 
left in the dark. Indeed, there seems no reason why in this 
respect the accounts respecting a book might not stand as 
subject to inspection, and as capable of being rendered and 
checked at regular intervals, as an account with a banker. 

A Society, indeed, of this description would be self-sup- 
porting. A small per centage on sales of books published by 
means of the Society would easily suffice to defray the whole 
expenses of a competent establishment. The existing allow- 
ances, &c. might be suffered to continue with respect to 
works purchased of the Society's agent by booksellers; but 
copies sold to other persons would be credited to the author 
at the price actually obtained for them, reasonable allowances 
being made to all parties purchasing directly of the agent ; a 
still greater allowance being given to members on works sub* 
scribed for before publication, and, generally, to members of 
the Society. It is obvious that no member of the Society, 
as such, should derive any benefit from the Society, except 
as an author, and as a purchaser of the books published by 
the Society. The profits made by the Society, after defray- 
ing the expense of the establishment, should go to the author 
of the particular work which brought them. 

Whilst your Committee have been thus induced to give 
their approbation to the idea of the formation in the profes- 
sion of a private association which might not only afford 
adequate protection to legal authors in publishing their own 
works, but might, if thought advisable, undertake the pub- 
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Ucation of Law Bqiorts on the plan proposed in their first 
Beport, thej do not reconunend that the Law Amendment 
Sodetj should afford to the association any thing more than 
their sanction and approbation, leaving the success or fiulnre 
of the plan to depend entirely on its yolnntarjr contributors 
and supporters. 



We do not apprehend much opposition, but, on the contrary, 
we expect much encouragement, in assisting to carry these 
reports into practical operation. But it may be said that 
there is a class of men connected with the profesdon, the law 
booksellers, whose interests are not sufficientiy attended to 
in them. Now, we fear, it will be difficult to find any 
ground for this argument to stand on in the present day. 
These gentlemen must share the fate of other classes, who, 
haying enjoyed for many years a virtual monopoly, have 
been obliged to resign it. We do not wish to press heavily 
on this class. Among them are to be found many able and 
excellent men. We believe it is well known that at one 
time, if they had been disposed to have become themselves the 
reformers of the system, they would have received the cordial 
co-operation of those gentlemen who have taken an interest 
in this amendment. If then they are in the slightest degree 
injured by any step that may be taken in consequence of 
these reports, they have to lay it to their own unwillingness 
to second an operation that might be turned into a source of 
great and exclusive profit to them. This is, indeed, the 
language and the spirit of both reports, and more especially 
of the latter. We need not say that we shall take a lively 
interest in the prosecution of this important subject 
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ART. X — MACQUEEN ON HUSBAND AND WIFE. 

The Rights and Liabilities of Husband and Wife. By 
John Fraseb Macqueen^ Esq.^ of Lincoln's Inn^ Bar- 
rister-at-Law. London: S. Sweet, Chancery Lane; 
Hodges and Smith, Grafton Street, Dublin. 1849. 

The work which we have placed at the head of this article 
furnishes very clear evidence that its author, Mr. Macqueen, 
is one of that enviable class of mortals, who are " firmly per- 
suaded," with Lawrence Sterne, ^^ that every time a man 
smiles — but much more so when he laughs, — it adds some- 
thing to this fragment of life." Not content with producing 
a legal treatise, alike profound, concise, and accurate, the 
learned author has endeavoured to make it readable, and even 
amusing ; and, unless we are much mistaken, the public will 
agree with us in pronouncing this endeavour to have been 
eminently successful. In thus striving to mingle the grave 
and the gay, Mr. Macqueen has undoubtedly taken a bold 
step ; for text-writers on legal subjects have so long enjoyed 
a prescriptive right of being dull, and so few of them have 
hitherto failed to exercise this right even to a lavish extent, 
that many worthy members of the profession are without 
doubt " clearly of opinion,*' that dulness is an indispensable 
ingredient, if it be not in itself the only test, of a really good 
law-book. Indeed, to such an extent does this pernicious 
error prevail, that many " a rising young barrister of forty," 
who occupies a back seat in Westminster Hall, and is juat 
capable of moving to make a rule absolute, on affidavit of 
service, no cause shown, entertains a serious doubt whether 
Mr. Justice Maule and Mr. Baron Alderson can be accom- 
plished lawyers, seeing that their jokes are apt most irreve- 
rently to set the Court in a roar. For these fastidious gentle- 
men, whose leading article of faith is that wit and wisdom 
cannot be combined, Mr. Macqueen assuredly has not 
written ; but to those who will condescend to be entertained, 
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at the same time that they are instmcted^ his work will 
prove a most acceptable boon. 

It is not easy to select passages to illustrate the author's 
gay and lively style, but the following will perhaps give the 
reader a fair idea of what he may expect to find interspersed 
in all parts of the book before us. In treating of the fourth 
section of the Statute of Frauds, which requires that pro- 
mises and agreements in consideration of marriage shall be in 
writing, and signed by the party to be charged therewith, 
Mr. Macqueen observes : — 

*^ The object of this enactment is to gaard against the danger of 
admitting parol evidence in matters very liable to be misappre- 
hended and misconstrued, and conseqnently very likely to give rise 
to perjury and fraud. It may indeed be asked, are not these con- 
sequences just as likely to happen in the case of promises to marry ? 
But promises to marry, as before remarked, are, in their nature, 
uniform and certain; whereas promises and agreements in con- 
sideration of marriage are of endless variety, and would almost, in 
every case, produce a conflict of oral testimony. The policy of the 
statute is indeed rested on a different basis, in the well-known case 
of Montacute v. Maxwell, before Lord Chancellor Macclesfield. 
There it was contended that the object of the clause was to protect 
parties from being bound by those unguarded verbal declarations 
which are common in courtships ; ^ since in no case can there be 
supposed so many expressions and promises as in addresses in 
order to marriage, where many passages of gallantry usually 
occur.' But this is somewhat lax morality, which we ought not 
to attribute to the legislature ; for the act was made, as its pre- 
amble declares, not to promote ' passages of gallantry,* but to re- 
press peijuries and frauds."^ 

With respect to actions for breach of promise of marriage 
it is stated : — 

" This remedy (which many think a discredit to our institu- 
tions) is not of very ancient date in the law. It seems to have 
been unknown to Lord C. J- Vaughan (who presided in the Court 
of Common Pleas from 1668 to 1674) ; for we find that eminent 
judge expressing a doubt whether any action could be maintained 
on mutual promises to marry. Such promises are not to be con- 
founded with the ancient promise of marriage de futuro cum 

» P. 226. 



Macqueen on Husband and Wife. 419 

copula^ which, as we have seen, gave ground for a suit in the 
Spiritual Court to compel solemnisation in fade ecclesia ; for the 
promise de fuiuro cum copula constituted ipsum matrimonium; 
whereas a promise to marry in modern times acquires no additional 
force from a copula ; and since the passing of Lord Hardwicke's act 
is neither in itself a marriage, nor warrants any ecclesiastical pro- 
cess to compel solemnisation." ^ 

We are then told, that " damages in Scotland (for breach 
of promise of marriage) are awarded as * a solatium to injured 
feelings, and compensation for loss of market;'" and a little 
further on is the following passage : — 

^^ It is a general rule in all contracts that hoth parties must be 
bound, or neither ; therefore, where an action is brought for breach 
of a marriage promise, acceptance of the promise must be alleged 
and proved. But this acceptance may be established by circum* 
stances. It is not necessary that it should be in words ; it may be 
rebus ipsis et factis ; the law making allowance for the delicacy of 
the female, who is commonly, though not always, the acceptor in 
such cases." ^ 

Occasionally Mr. Macqueen's gaiety assumes a sarcastic 
tone, and in one or two places his sarcasms are directed, with 
somewhat dubious taste, against the judges themselves. An 
example of this will be found at page 60, where the case of 
Hore V. Becher, 12 Sim. 465, is discussed. There, a single 
woman, being entitled to an annuity for her life^ secured by 
bond, married, and her husband executed a release of the 
bond, and died ; whereupon Sir Lancelot Shadwell held, that 
the widow's claim to the future payments of the annuity for 
her life was barred by the husband's release. In questioning 
the correctness of this decision, Mr. Macqueen observes : — 

" The reasoning on which this case proceeds will, to plain 
minds, be hard to understand ; for here is a disposal by the hus- 
band of the wife's interest, beyond the coverture, although that 
interest was neither reduced into possession, nor, in the nature of 
things, capable of being reduced into possession in the husband's 
lifetime. The Vice-Chancellor of England draws a distinction 
between an assignment and a release, which does not appear to 
have entered into the mind of ^\x Thomas Plumer in deciding 
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Purdew v, Jackson j or into the mind of Lord Ck)ttenham in de- 
ciding Stiffe V. Everitt. And even as regards a release, we have 
an ancient case in Moore, which determines, that * if the wife has 
an annuity for life, a release by the husband does not bind her if 
she survive.' So that, on the whole, it may perhaps be doubted 
whether the decision in Hore v, Becher (even admitting it to be 
technically accurate), does not stand upon a refinement (I say it 
with reverence) too sublimated to govern safely the practical trans- 
actions of mankind. However, it may be supposed to have re- 
ceived something in the nature of a carefully balanced and, con- 
sequently, equivocal judicial sanction in Ashby v. Ashby, where 
Vice-Chancellor Knight Bruce, after deciding that the husband's 
assignment of his wife's chose in action was void against h^r sur- 
viving, observed, •What would have been the efiect upon the 
wife's rights if the husband had honafide^ for a valuable consider* 
ation, executed a deed of release of this legacy, / do not say J As 
the point was not raised either by the circumstances or the argu- 
ment in Ashby r. Ashby, this judicial remark must be considered 
a volunteer. So, I apprehend, must likewise be held another ob- 
servation of the same learned judge in Whitmarsh v. Robertson, 
where a husband having assigned the dividends of a fund to which 
his wife was entitled for her life, the report states : * As to the 
question whether the wife surviving her husband would or would 
not be entitled to receive the annuity, his Honour (Vice-Chancellor 
Knight Bruce) declined to give any opinion.' Now this was the 
very question decided by Lord Cottenham in StifiTe v. Everitt. So 
that, although the Yice-Chancellor • declined to give an opinion,' 
we are bound to suppose that he had an opinion, and to conclude, 
likewise (in the absence of proof to the contrary), that that opinion 
was in conformity with the Chancellor's decision." 

The author then adds in a note : — 

" Obiter dicta of judges are of value when they aflSrm anything, 
or deny anything ; that is to say, when the judges commit them- 
selves to a positive proposition : mere disclaimers of opinion, on 
the other hand, are often dangerous, since they may be construed 
into doubts where perhaps no doubts exist." 

Now we cannot help thinking that these strictures, how- 
ever justly deserved, might conveniently have been conveyed 
in more becoming language ; for it is an old-fashioned, though 
not the less wise rule, that the ermine of the Judge diould 
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not be handled rooghlj, but that those who sit in high places 
should be treated at least with outward respect. 

Haying given these few examples of what maj properly 
be termed our author's ** merry conceits," we proceed to point 
out shortly what the work does, and what it docs not, con- 
tain. The title-page affords no very precise information on 
this head, for the book is there stated to be a treatise on 
^' The Kights and Liabilities of Husband and Wife, com- 
prising, 1. The Contract of Marriage ; 2. The Rules of Pro- 
perty thence arising ; 3. The Wife's Debts, Equities, and 
Necessaries; 4. The Husband's Powers and Responsibilities; 
6. Marriage Settlements; 6. Separate Use; 7. Deeds of 
Separation; 8. Custody of Children; 9. Divorce; 10. Prac- 
tice on Acknowledgments of Deeds by Married Women." 
The author, indeed, further tells us in his preface, that 
" questions of conveyancing and pleading are touched upon 
but lightly, because these are more ably dealt with by writers 
whose books are necessarily in every hand ; " and he adds, in 
his introductory chapter ^ "that the validity or invalidity of 
the marriage contract, involving topics of ecclesiastical juris- 
diction, will not be discussed in the following pages; the 
objects of which are limited to a practical inquii^ into the 
effects of the contract (assumed to be valid) upon property.^ 
Taking these scattered intimations together, the reader will 
readily observe that the work is by no means a general 
treatise on the Law of Marriage, and on the rights and 
liabilities arising therefrom, and he must consequently not 
expect to find in it one word of explanation as to how far the 
husband and wife can be admissible as witnesses for or against 
each other ; how far the wife is responsible for offences com- 
mitted by her in the presence of her husband, or how far the 
marriage contract is affected by the doctrines of international 
law. In fact, Mr. Macqueen has merely undertaken lo ex- 
pound the rules of property which arise from the relation of 
husband and wife ; and even in this limited inquiry he has 
made, either designedly or by mistake, several important 
omissions. For instance, we cannot coUect from his work, 
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what is the effect of marriage on the wife's copyhold estate — 
what is the operation of the important act of 11 Geo. 4, and 
1 Will 4, c. ^5y or in what cases a wife is empowered to 
make a will. 

It must be acknowledged that the omissions just referred 
to detract, to a certain extent, from the general utility of 
the work ; but it is only just to Mr. Macqueen to state, that 
the points which he has undertaken to elucidate, have been 
thoroughly explained by him, and that these points wiU be 
found to embrace most of the important topics which pecu- 
liarly belong to the Law of Marriage, as considered in con- 
nection with the law of property. Not content with merely 
collecting the cases, which is comparatively an easy task, he 
has, as he truly states in the preface, not always thought 
himself at liberty to give decisions without commentary : and 
it is in this that the chief merit of his work consists. The 
scissors have not been once used ; but every line of every 
page has been actually written. Each rule of law, as it arises 
for discussion, is expressed in precise language; the mode, 
and often the period, in which it was introduced is stated, 
and the principles on which it rests are explained. The lead- 
ing cases Vhich illustrate its operation are then referred to, 
and those decisions, if any, which appear inconsistent with 
it, are canvassed and condemned. It may be, that the author 
has on one or two occasions advanced propositions, or raised 
objections, to the accuracy or force of which the profession 
will not assent ; but he has always given ^^ a reason for the 
faith that is in him," and is therefore little likely to mislead. 
Indeed, his object seems to have been to put his readers on 
their inquiry, and by inducing an exercise of thought, to fix 
legal principles in the reason as well as in the memory. 

The most elaborate chapters in the work are those which 
treat of the wife's equity to a settlement, of dower, of divorce, 
and of the separate use. This last chapter deserves especial 
notice, as containing a most masterly exposition of a very 
difficult, but no less interesting, branch of the law. With 
xespect to the establishment of the separate use by the 
Courts of Equity, Mr. Macqueen observes : — 
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' '* I slmll not here attempt an antiquarian review Of this Remark- 
able creation. Obscure and doubtful indications of it are dis- 
cernible so early as the reign of Queen Elizabeth. It seems to 
have been plainly recognised by Lord Nottingham, Lord Somers, 
and Lord Cowper. In Lord Hardwicke's time it was perfectly 
established; but it was not fortified and made secure till Lord 
Thurlow sanctioned the clause against anticipation ; whereby the 
wife, for whose benefit this fabric has been reared, is precluded 
from destroying it" ' 

The object, usej and effect of this restraint upon anticipa- 
tion is afterwards thus luminously explained : — 

" The wife, as we have seen, had not only the privilege of en- 
joying, but the unrestrained freedom of alienating, her separate 
property. With a perfect liberty of disposal, this inconvenience 
arose : she was still open to the operation of her husband's personal 
influence ; and might be persuaded to part with, or to charge, her 
separate property, even against her better judgment. Cases con- 
stantly occurred in which, yielding to his authority, or complying 
with his entreaties, she defeated the provision intended for her ; 
insomuch that the mere limiting of property in this manner proved 
often a futile operation, and the separate use was in danger, except 
where the wife had great firmness, of becoming little more than a 
name ; until Lord Thurlow, in Miss Watson's case, gave sanction 
to the salutary clause which restrains anticipation, and takes from 
the wife the power of bringiag ruin upon herself. By this clause, 
the separate use is not only made secure and indefeasible, but is 
further prevented from becoming (what it otherwise might be) 
the cause of matrimonial contention ; for the husband, knowing 
that his wife's hands are tied up, forbears to urge impossibilities. 
In every point of view, therefore, this clause deserves the com- 
mendation which the wise have bestowed upon it." * 

The chapter on Dower is thus commenced by Mr. Mao- 
queen : — 

" The law of primogeniture, by which land, on the father's 
death, goes exclusively to the eldest son, was qualified, from the 
earliest times, by allowing a third to the widow for life ; not only 
to support herself, but also for the nurture, maintenance, and edu- 
cation of the younger children. This was called her dower, than 

1 P. 285. ' » Pp. 311,312. 
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which, in its simple original state, no right known to the law cotild 
well be deemed more reasonable and jnst. It was, in fact, an in- 
dispensable social institutioh, universally adopted under the feudal 
system; insomuch that dower, or something analogous to it, by 
whatever name distinguished, was recognised, enforced, and pro* 
tected in all parts of Europe. 

'' But however respectable in its origin and useful in its ob- 
jects, this ancient right became^ in process of time, inconvenient ; 
a result in nowise attributable to any inherent property or quality 
in the thing itself, but brought about, I apprehend^ entirely by 
the unhappy rulings of the judges, who, in former ages, adminis- 
tered the law, and sometimes made it"^ 

He then explains that " their first great error (the parent 
of the rest)," consisted in refusing to " admit dower out of 
trusts or equitable estates;" and that " the next unfortunate 
miscarriage of the Courts, with respect to dower," was in 
holding that it attached, notwithstanding that the estate had 
been acquired by the husband after the marriage^ and had 
subsequently been conveyed by him to a hondjide purchaser. 
He next proceeds to banter the conveyancers in the following 
playful manner : — 

*' The decision of the Courts so ruling set the conveyancers to 
work ; and these artists devised many ingenious and laudable con. 
trivances to evade or to defeat the injustice of the law. Accord- 
ingly we have, among other expedients, the celebrated * convey- 
ance to uses to bar dower ; ' which, of all their inventions, was 
the most happy and successful. It was, indeed, a great triumph 
of conveyancing, and deserves the praise which the lovers of tech- 
nical erudition have invariably bestowed upon it." * 

Mr. Macqueen's comments on the fourth section of the 
Dower Act^ which enacts, that no widow shall be entitled to 
dower ^^ out of any land which shall have been absolutely 
disposed of by her husband in his lifetime^ or by his will," 
are alike just and vigorous : — 

« The effect," says he, *< of this clause is, that the widow's dower, 
on the faith, peradventure, of which she has married, is put under 
the absolute power of the husband, to sustain, to abridge, to mu- 
tilate, or to destroy. No wife, therefore, can be safe under this 

J Pp. 158, 159. » Pp. 160, liSl. 
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law^ unless she have had a settlement. Whether that is a fit rule 
for an enlightened people to adopt in the most important of all 
contracts, I leave others to discuss ; only observing that if hus- 
bands were uniformly wise, just, and generous, the enactment 
might pass without comment Looking, however, at the world as 
it is ; remembering that husbands are occasionally apt to be im- 
provident, thoughtless, capricious, — that they sometimes even 
quarrel with their wives, and upon slender grounds, — ^ that they 
are not always free from sinister influences, especially in their 
languishing and dying moments, — and finally, adverting to the 
great power which the law gives them in other respects over the 
wife's property and person, — this provision of the act does s^m^ 
upon the whole, one of the most unsatisfactory and inexplicable 
in modern legislation." ^ 

"We must not here omit to draw attention to the Appendix, 
in which will be found a highly useful summary of proceed- 
ings on alienations by married women ; and the yalue of this 
chapter to solicitors will be best understood, when we state 
that it is the first attempt hitherto made to explain the 
practice under the Fines and Becoveries Act, that Mr. Mac- 
queen has been aided in it by Mr. Millard, of the Acknow- 
ledgment Office, and that no less than 6000 acknowledgments 
are annually taken. 

Having now illustrated at some length the sterling merits 
of this work, we shall be excused if we pause for a moment 
to point out one or two of its most striking blemishes. And, 
firsts we cannot help thinking that Mr. Maequeen would 
have acted wisely, had he abstained from the yery minute 
subdivisions in which he has occasionally indulged. Constant 
breaks in a book are always tiresome to a reader, and gene- 
rally savour of pedantry in a writer. So far from rendering 
a subject clear, they almost invariably tend to confuse ; and^ 
indeed, in every respect, they furnish the most conclusive 
proof of a faulty arrangement. Let us take for example the 
third section of the fifth chapter, only premising that at 
pp. 188, 215, and 217, other sections will be found of a 
brevity almost equally ludicrous: — 

» Pp. 165, 166. 
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" SEcnoH IIL 

** widow's right BT survivorship to her CHATTELS REAL. 

'^ The widow is entitled to such of her chattels real as are fomidy 
at her hushand's death, undisposed of by him in his lifetime ; for 
the hnshand cannot hj will dispose of his wife's chattels reaL" ^ 

These three lines constitute the whole section ; and as the 
single proposition contained in it had already^ at p. 52, been 
fully developed, it would seem as if Mr. Itflacqneen, in again 
referring to the subject, could have had no other object than 
to remind his readers of the famous " Chapter on Snakes," 
which, according to Dr. Johnson, adorned a very interesting 
volume of ** Travels in Iceland," and was in these words : — 

"Chapter CXIV. 

"on snakes. 

" There are no snakes in Iceland." 

Another defect, of no great importance, indeed, but still a 
defect, consists in the over-abundant use of Johnsonian phra- 
seology. Mr. Macqueen appears to disdain the good old 
Saxon, in which the Dean of St. Patrick prided himself, and 
is ever seeking to express what he bas to say in bastard 
latinity. This gives to some few portions of the work a 
stilted or inflated appearance; and, if the truth must be 
spoken, while we frequently laugh vntk, we sometimes 
indulge in a quiet chuckle at, the author. The only other 
blemish to which we need allude, is an occasional want of 
entire accuracy. We have praised the work as substantially 
accurate, and we do not here intend to withdraw or even 
qualify that commendation ; but, at the same time, a micro* 
scopic criticism will discover several passages, where a care- 
less or. incorrect expression has been employed, a recent 
decision or statute omitted, or an erroneous construction put 
upon a case. For instance, at p. 15, where the author is 
treating of forfeitures by reason of fraudulent marriages, he 
thus expresses himself: — " The first inquiry, therefore, in 
every case must be, whether the parties when they intermarried 

» P. 152. 
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"were of lawful age^ and, if not of lawful age, whether the 
requisite consents were obtained." The word " lawful," here 
twice repeated, is clearly inaccurate; since, if the parties 
were not of lawful age, that is, as Mr. Macqueen himself 
teUs us^ if the male was not fourteen, or the female twelve 
years old, at the time of the marriage, it would be simply 
void, and no question of consent could arise. The words in- 
tended were "foil age," or "of the age of 21." Again, at 
p. 124, it is stated, that "for criminal offences a wife must 
undergo pimishment as if she wdre sole ; " but this is only 
true, as a general rule, with respect to such crimes as she 
shall commit apart from her husband, and gives the go-bye 
to the whole doctrine of coercion. In the section which 
treats of the wife's chases in action, no mention is made of the 
*' Companies Clauses' Consolidation Act," which, in ss. 18, 
and 19, contains some important provisions respecting the 
transmission of the shares of a female shareholder on her 
marriage. At p. 338, the case of Chambers r. Caulfield, 6 East, 
244, is misinterpreted, and Weedon r. Timbrell, 5 T. R. 
357, and Harvey w. Watson, 7 M. and Gr. 644, are omitted; 
at p. 289, the author has not correctly stated the effect of 
Tugman v. Hopkins, 4 M. & Gr. 389 ; and the same ob- 
servation applies to the case of Skerrington v. Yates, 12 M. 
& W. 855, cited at p. 156. 

On the somewhat delicate questions of marital supremacy 
and the separation of husband and wife, Mr. Macqueen appears 
to entertain views that would better accord with the sentiments 
of Ahasuerus than with those of Vashti ; for not only does he 
tell us, that " harshness in the husband, austerity of temper, 
rudeness of language, and sallies of passion^ are things to be 
bcyrne by the wife,'^ but afterwards, when he is describing the 
conflict that subsists between the temporal and ecclesiastical 
courts on the subject of deeds of separation, and has already 
shown that the temporal courts, proceeding on considerations 
of utility and convenience, extend their sanction to voluntary 
separations, even in cases where neither adultery nor cruelty 

» p. 12. « P. 88. 
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appear^ he closes his observations with the following 
passage: — 

" No doubt the Church Courts view this matter differently. In 
those courts a deed of separation, however valid at law and in 
equity, is no bar to a suit instituted for restitution of conjugal 
rights. But if, after executing a valid deed of separation^ the 
husband or wife were to resort to this ecclesiastical remedy, Equity 
would interpose by injunction ; otherwise the wheels of the civil 
and clerical jurisdictions would be locked in each other, and the 
business of human life could not go onP * 

Our task is now done ; but we cannot leave Mr. Macqueen's 
work without cordially recommending it to the notice of the 
profession. We are aware that Mr. Bright and Mr. Bell 
are fellow-labourers in the same vineyard ; but with no wish 
to undervalue the productions of these gentlemen, we feel 
assured that Mr. Macqueen has no reason to dread» but every 
reason to court, a comparison of the merits of the three rival 
publications. As the author of " the Practice of the House 
of Lords," Mr. Macqueen's name stands deservedly high, but 
his reputation as a legal writer will henceforth mainly rest 
on his treatise respecting ^^the Sights and Liabilities of 
Husband and Wife." 



ART.XI.— EEVIEWS AND NOTICES OF BOOKS. 

I. — A Practical Treatise on the Laws relating to the Clergy, 
By Abchibald John Stephens, Barrister-at-Law. Li 
two volumes. Benning and Co.^ London. 

A KNOWLEDGE of ecclesiastical law^ so far at least as its 
principles are concerned, has now become almost indispensable 
for every advocates who aspires to eminence in Westminster 
HalL Indeed, so much clerical law is interwoven with the 
common law, that it is difficult, if not impossible, to fix the 
boundary between many of their most important provinces. 
Church and state are forensically, as well as constitutionally, 

' P. S30. 
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united. The necessity of imbibing much knowledge respecting 
church temporalities, church dignities, church privileges, and 
church personages, while mastering the municipal law of the 
land, has always existed. Every tyro of our Inns of Court, 
who cons the commentaries of Blackstone, reads per force 
of Metropolitans, of Peculiars, and of Ordinaries; of ex- 
communications, of banns, of licences, and of divorces; of 
advowsons, of simony, and of tithes. But for the last two or 
three years our secular tribunals have rung with the din of 
controversy on sacerdotal matters to an extent far greater 
than the average of former times. Nor does there seem any 
chance of a cessation of this activity in ecclesiastical litigation. 
On the contrary, it has increased, and is fast increasing, 
however desirable some may think its diminution. Let us 
brush up our recollections of what we have heard at West- 
minster during the last twelve or thirteen terms, and we 
shall be struck with the manifold mass of business, which 
the churchmen have provided for our bar, perhaps out of 
charity for the alleged decrease of business of the ordinary 
character. 

First and foremost there has been the great case of the 
bishopric of Hereford, which occupied a large slice of Hilary 
Term, 1848, besides a portion of the extra sittings in Banco. 
Here we had a controversy respecting the spiritual preroga- 
tive of the Sovereign respecting the appointment of a prelate 
of the Church and of a peer of the realm — a controversy in 
which the interference of the strong arm of the common law 
was strenuously invoked — its power to interfere decided; but 
the policy of its interference in that particular case vehemently 
asserted and denied on theological as well as forensic grounds. 
The divided judgments of the Court settled nothing, except 
so far that the further litigation of Bishop Hampden's case 
was prevented. We are sure to have the main question 
brought before our courts again whenever the Crown appoints 
a bishop from among the extreme partisans of either party in 
the Church. Nor is this the only dispute touching episcopal 
personages and Crown rights that has been echoing through 
the Queen's Bench. There is the still pending litigation 
between the Queen and the Bishop of Exeter, in Mr. Gor- 
ham's case — a case in which the recondite mysteries of 
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charges of heresy have been mixed up with the almost equally 
•recondite mysteries of special pleading; and the Crown's 
rights to its advowson have been discussed^ together with the 
Crown's rights to reply doable in quare impediL In its 
capacity, also, of a Court of Error in criminal proceedings, 
our Court of Queen's Bench has lately been called on to de* 
termine one of the most serious questions connected with the 
marriage law, and directly involving the principles and the 
practice of the ecclesiastical tribunals as to that most im- 
portant branch of their jurisdiction. This was in the case 
of the Queen v. Chadwick, in which the questions arose, 
whether marriage with a deceased wife's sister is within the 
prohibited degrees, and what is the legal meaning t>f the term 
** prohibited degrees." On this discussion, Scriptural texts 
and comments, canonists, civilians, ecclesiastical historians, and 
foreign as well as native divines were largely quoted and criti- 
cally examined. Nor has the new Court of Criminal Appeal 
been a stranger to arguments and discussions, whose native air 
would seem rather to be the solemn atmosphere of Doctors' 
Commons. It is but the other day that in the case of the 
Queen t;. Chapman ^ on the question whether a false oath 
before a surrogate respecting a marriage license amounted to 
the legal crime of peijury, Gibson, Strype, and Sanchez, 
** De Sancto Matrimonii Sacramento," were arrayed as autho- 
rities on one side ; while on the other side Bayle was brought 
forward to demolish Sanchez. Then there is the great case 
of Burder and Velez, as to the power of a numerical minority 
to make a church-rate, which still is winding its slow way 
along our Courts of Common Law. This church-rate question 
agitates nearly every borough in the kingdom ; and there is 
hardly a parish in which some lay or clerical tithe-holder is 
not contesting the amount of poor-rate imposed upon his 
parsonic property. Numerous other instances might be re^ 
ferred to; but these which we have selected may serve to 
remind our readers of the increased extent to which our 
Common-Law Courts are now required to deal with ecclesias- 
tical matters, and of the consequently increased importance 
to the advocates in those courts- that they should be well 

^ * Argued on the 2d of June. 
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acquainted with at least the principal parts of the bws re- 
lating to the clergy. 

Mr. Stephens's learned and lucid treatise on this subject Is 
admirably calculated for conveying sound general informa- 
tion as to the various departments of Ecclesiastical Law; 
and it is also a most convenient book of reference on par- 
ticular topics. The alphabetical arrangement of the subjects 
is of great advantage in this last respect, and great skill has 
been shown in grouping each case and statute under its 
proper head. Mr. Stephens has wisely forborne to cumber 
his volumes by giving in detail the forms of procedure and 
mere practical details of the host of the Ecclesiastical Courts. 
Such matters when specially wanted can be specially learned 
from the old and voluminous treatises on these tribunals. 
But he gives the pith of the law on each point; condensing 
and epitomising where the authorities are second rate, or the 
topic unimportant, but giving in extenso the sections of the 
statutes and the judgments of the Courts in all matters of 
greater moment 

We would refer to the articles on " Burial" and on " Bap- 
tism" as good specimens of Mr. Stephens's learning and 
ability. The decisions of the ordinary ecclesiastical tribunals, 
of the Judicial Committee of the Privy Council, and of 
the Courts of Common Law, on the numerous and important 
questions connected with these two topics, will be found 
excellently arranged; and all the various other sources of 
information on the rights and duties of clergymen, relatives, 
parishioners, and others, are fully brought forward and com- 
pared. The article also on ** Mandamus " is one which every 
lawyer may peruse with advantage. 

Some may suppose that the increase of litigation as to 
clerical persons and matters, to which we have alluded, is 
likely to be checked by the interposition of the Legislature. 
We rather expect a diametrically different result from new 
law-making on these subjects. Certainly the common law- 
yers would be roused into fresh employment by such bills 
as that upon church discipline which the Bishop of London 
brought into the House of Lords early in the session that is 
now about to terminate. We believe that the bill made na 
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further progress this year, but we expect to hear of it again 
in 1860. One of its provisions is to create a trial by jury 
(all clergymen) for every clerk who is charged with any 
minor ecclesiastical offence ; while> by another clause, charges 
of heresy and of a similarly grave character are to be finally 
determined by a new court, which is always to include 
among its acting members one of the Equity and two of the 
Common Law Judges. 



IL — Prynn^s Records, 

The recent purchase of the unique volume of Prynne's 
Becords by the Society of Lincoln's Inn for the apparently . 
large sum of 335/., at the sale of the Stowe Library, affords 
a suitable occasion for a few observations in the pages of this 
Review on the celebrated William Prynne and his writings. 

The existence of the volume just acquired by the Society 
was till a recent period unknown to bibliographers, and there 
can be no doubt, upon examination, that it is (as the Bight 
Hon. Thomas Grenville has remarked on the fly-leaf of the 
book) that Introduction described by Prynne in the first 
volume of his work, as " not yet completed, swelling to an 
entire tome." The work in question consists of three folio 
volumes, exclusive of this introductory portion ; that which 
is called the first volume commences with " Book the Second," 
and the volume now under notice is called " Book the First." 
It has no title-page, and is unfinished, ending at page 400. 
with the words : ** coepiscopi tui et coma." 

Extraordinary as the price given for the volume may ap- 
pear, the Beochers of Lincoln's Inn have availed themselves 
of the opportunity of completing the copy of Prynne's re- 
markable historical work presented by the author himself to 
their library, and of paying a public tribute of respect to 
the memory of a member of their bench, whose character has 
hitherto not been justly appreciated. His memorable speech 
in the House of Commons in favour of his sovereign, at the 
hands of whose ministers he had experienced the most unjust 
and cruel treatment, gives evidence of the magnanimity of 
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Ins disposition, and serves to redeem his character from the 
indiscriminate censures oast upon it by some distinguished 
men. 

It is not surprising that the poet Milton, — the " stem re- 
publican," — should speak slightinglj of the defender of King 
Charles I., nor that the author of Hudibras should hold the 
*' puritan " in contempt. Neither could it be expected that 
Bishop Nicolson (the author of the '^English Historical 
Library ") should look with favourable eye on the indefati- 
gable impugner of the prelacy. The dedication of Prynne's 
second volume of his " Records " to the Earl of Clarendon 
affords ample proof that the sentiments of the author of the 
" History of the Rebellion " had imdergone a vast change in 
his favour. Anthony Wood, whose strong prejudices are 
well known, is obliged to confess that the works of Prynne 
are highly useful to the antiquary, as well as to the critic 
and to the divine. " His activity in public life, and the firm- 
ness and intrepidity of his character were as ardent as in his 
study — his soul was Roman," are the words of Mr. D'Israeli, 
who states, further, that King Charles II. bestowed upon 
him the title of the ^^ Cato of the Age," and that one of his 
own party facetiously described him as *' William the Con- 
queror," a title he had most hardly earned by his inflexible 
and invincible nature. 

His heroism was remarkably exemplified in his unflinching 
endurance of the tortures inflicted upon him, in his second 
mutilation and branding, at the conclusion of which he ob- 
served, with a smile, " The more I am beaten down, the 
more I am lifted up." On his way back to the Tower, after 
his punishment, he composed the following verses on the two 
letters branded on his cheeks, S. L. for seditious libeller, but 
which Prynne interpreted as '^ Stigmata Laudis," the stigmas 
of his persecutor. Archbishop Laud : — 

<* Stigmata maxiUis referens insignia Laitdis, 
Ezultans remeo, Tictima grata Deo." 

The subsequent triumph of this extraordinary man, after 
his temporary degradation, viewed in contrast with the fate 
of Archbishop Laud, presents a striking instance of the mu- 
tability of fortune ; for, about three years afterwards, being 

VOL. X. p F 
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seteased bj an order of the House of Commons from kis Im^ 
prisonment in the island of Jersey^ he entered London 
amidst the acclamations of above ten thousand persons, carry-^ 
ing boughs and flowers in their hands, the path being also 
strewn with flowers. After the lapse of another three years 
he was authorised to enter the apartment of the archbisbcqi, 
then in his turn a priscmer in the Tower, for the purpose, of 
examining his pikers* In his conduct towards this prelate, 
Prynne was not animated by the same generous spirit which 
he afterwards manifested towards his sovereign when in the 
power of his enemies. 

As the real nature and contents of the laborious work 
which has given rise to the preceding observations seem ta 
be not suflSiciently known to the profession or to the public 
generally, either on account of the scarcity of the first and 
second volumes, or owing to prejudices entertained against, 
the author, a brief notice of their contents taken from the. 
title-pages, dedications, and prefatory ejostles may be accept- 
able to the reader, 

. The indefatigable industry of the author in the investiga* 
tion of innumerable documents, many of which have since 
perished, has been found of great use to the practical lawyer, 
in cases involving questions of ecclesiastical jurisdiction, by 
the direct references to, and numerous transcripts of, original 
records which the work contains. * 

VoL I. Title-page : — " The first tome of an exact Chro- 
nological Vindication and Historical Demonstration of our 
British, Roman, Saxon, Danish,. Norman, English Kings' 
supreme Ecclesiastical Jurisdiction in and over all Spiritual 
Affairs, Causes, Persons, as well as Temporal, within their 
Realms of England, Scotland, Ireland, and other Dominions ; 
from the original planting, embracing of Christian Religion 
therein, and Reign of Lucius^ our first Christian King, till 
the death of King Richard I. A. D. 1199. Wherein, &c &c 

. 1 The writer who could quote a hundred authors, on so unpromising a subu'ect 
as << The Unloveliness of Love-locks," and ten times that number — a host or 
" squadron of authorities** (to use his own words) — in his wonderful " Histrio- 
roastix/* is undoubtedly of great value, as affording materials to aid the re- 
searchfli of the inquir\pg student. 
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By William Prynne, Esq., a Bencher and Beader ef the 
Honourable Society of Lincofai^s Inn. London : printed for 
the Authw, by Thomas Batcliff, 1666." 

This Yolmue is dedicated to King Charles IL». and in this 
dedication the author states, that none ol oar historians ot 
lawyers having yet collected any complete ehroiMdogical hi»« 
tory, especially out of our ancient records, of the acta and 
proceedings of our sovereigns in resisting the papal and pre- 
lati<»l encroachments on their jurisdiction, he had been 
engaged, by the encouragement of his Majesty and some 
honourable Lords, in this *^ Herculean task;" and th«t he 
had already completed two large folio volumea at. the pressji 
and edlected sundry materials for those yet uneompk^ed. 

Jik the '^ Epistle to the Beaders, especially of the Long- 
Bob^" the author says, ^' I here present you wifth the First 
Tome (though not First Book, by way of introduction to the 
whole work, reserved till last) of an exact Chronological 
Yindieation," &c., and that for the information and ben^t 
of students and professors of the Common Law, he haa tran« 
scribed sundry ancient laws and charters of our Christian 
kings, evidencing their sovereign prerogative over all ecclesias- 
tical affikirs and persons, as exemplified in the Chart<B Antiqui^ 
and other Bolls in the Tower of London ; all other their 
records and writs before King John relating to their ecclesi- 
astical 0^ civil government being long since perishedi, except 
some transcripts of them extant in old leiger-bod^s bdonging 
to monasteries, or historians already printed. ** Upon which 
aeeount this First ToEoe consists for the most part of histm- 
eal and other collections, and some few charters of our kinga 
not fOTmerly printed; whereas all succeeding it (especially 
the third, fourth, and fifth,) will be almost wholly made 
up of useful; pertinent, rare records, not hitherto published, 
unknown to most antiquarians and lawyers." ' 

At the end of this volume is an advertisement to the 
reader, in which the author states, that ^^ in the late dreadful 
Fire of London, while he was endeavouring to excite others 
to extinguish the flames, and to preserve the public rec€H?ds 
of the king and kingdom from their fury, his printer's house ^ 

> Situated notr I>octors* Gommons. 
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with most of the printed copies of this Tome (then fuDy 
finished at the press, except the intended tables to it) ; as 
likewise of the second tome, formerly published, and of the 
First Booky and third tome (wherein he had made some pro- 
gress), were there burnt, together with it ; not above seventy 
of them being rescued from the fire." 

Vol. 11. Title-page: — "The second tome of an exact 
Chronological Vindication and Historical Demonstration of 
our British, Roman, Saxon, Danish, Norman, English Kings' 
supreme Ecclesiastical Jurisdiction over all Prelates, Persons, 
Causes, within their Kingdoms and Dominions, from the 
first year of the Reign of King John, a. d. 1199, till the 
Death of King Henry HI. in the year 1273. Wherein the 
several branches of our Kings' Ecclesiastical Sovereignty are 
truly stated, &c. &c. ; and the principal Transactions ,of 
State between these Kings and the Court of Rome are im- 
partially related, out of the best historians in or next that 
age, and irrefragable rare Records in the Tower, not formerly 
published. By William Prynne, Esq., &c. London : printed 
for the Author, by Thomas Ratcliff, 1665." 
• This volume is dedicated to Edward, Earl of Clarendon ; 
from *^ whose unexpected voluntary motion and subsequent 
encouragements," says the author, the work ** received its 
original conception, augnientation, and production." 

In the dedication, he further observes, that he has prefaced 
this tome (brought forth into the world, like Pharez, before 
its elder brother) with a brief, necessary. Introduction, to 
supply the want of his larger Introduction, comprised in the 
first book of the first tome [the volume just purchased by the 
Society of Lincoln's Inn], not yet completed, over large, to 
be annexed to this, as he at first designed. 

" This tome," it is stated " (as those intended to succeed 
it), principally consists of memorable records (preserved in the 
Tower of London) not formerly published, intermixed with 
observable historical passages taken, for the most part, out of 
our best and most ancient historians of the Romish religion, 
writing in, or nearest to, the reigns of John and Henry III." 
All the records herein transcribed the author perused with 
his own eyes, andparefuUy examined by the originals, "which 
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are of so venerable, irrefragable authority (being carefully 
enrolled in the respective years they bear date, by sworn 
clerks, without any rasure, alteration, diminution, and so 
remaining till this present), that no person, by our Common 
Laws, may or ought to aver against them. By their verdict," 
he says, *^he has not only corrected some mistakes, ratified 
and illustrated sundry obscure, dubious passages in our histo- 
rians, chronologers, and in King John's printed charter, but 
also supplied many observable defects, omitted or pretermitted 
bulls, letters, patents, writs, records, transactions relating to 
the ecclesiastical supremacy of our kings, &c., not extant in, 
nor remembered by, any histories or law books whatsoever." 

In the epistle to the readers, the author gives his reasons 
for publishing this second volume before the first, stating 
that in his primitive undertaking of this subject he designed 
it to be the first, beginning his collections from the first year 
of King John, when the charter, clause, fine, liberate, and 
patent rolls in the Tower begin ; but afterwards, upon second 
thoughts, mounting his chronological collections, in relation 
to the kings of our isle, as high as the first preaching of the 
Gospel therein, and to Lucius, our first Christian king, and 
deducing them down to King John, in a more copious manner 
than he originally intended (a work of much pains, search, 
study, and difficulty, swelling to another large folio volume) ; 
and his chronological introduction to it, from Adam till 
Christ's ascension into heaven, and from thence, in relation to 
the Roman, Greek, and German emperors, and other Chris- 
tian kings in foreign parts, till our modem age, amounting to 
another volume, and requiring a larger proportion of time 
than he could yet promise to himself, he was thereupon 
induced to propose this second tome, in point of publication, 
before the first, lest death or sickness should deprive posterity 
of both. 

The author then states the uses and benefits of his work to 
our kings, their officers of state, prelates, divines, judges, 
lawyers, and the nobility and gentry of both kingdoms, and 
asserts that all judges, practisers, and students of the common 
laws in England and Ireland, may here peruse some memo- 
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rable vesolutions and records concerning points of law ; many 
write, probibitions, patents, and other records not formerly 
pablisbed (for the most part hitherto unknown), against the 
usurpations of tiie popes and Romifih clergy. 

Vol. III. Title-page: — « The Histcay of King John, 
King Henry III., and the most illustrious King Edward L ; 
wherein the ancient sovereign dominion of the kings <mF 
England, Scotland, France, and Ireland, over all persons in 
all causes, is asserted and vindicated against all eocToaichr 
ments and innovations whatsoever. The mistakes in some 
printed statutes, canonists, law books, histories, and other 
malters of moment, are rectified and rescued from oblivion. 
Collected out of the ancient records in the Tow^r of London, 
and now published for the better advancement of learning, 
maintenance of the King's supremacy, the subjects' liberties, 
and the law of the realm, &c By William Prynne, Esq., a 
late Bencher, and Header of Lincoln's Inn, and Keeper of his 
Majesty's Records in the Tower of London ; and finished a 
little before his death. London : Printed by The. Batclifi^ 
1670." 1 

This volume begins with a dedicatoa'y epistle by the author 
to Arthur Earl of Anglesey ; Sir Harbottle Grimston, Baart., 
Master of the Bolls ; Sir Matthew Hale, Knt, Chief Baron 
of the* Conrt of Exchequer ; Sir Edward Atkins, Knt., one 
of the Barons of that Court; Sir Wadham Windham, Knt., 
one of his Majesty's Justices of the King's Bench; Sir 
Bichard Bainsford, Knt, a Baron of the Court of Exdbequer ; 

> ^Some copies of ibis ▼c^uidc have the tide-page io Latin, with the date two 
years later, as follows : -^ ** Antiqu» Constitutiones Regni Angliae, sub Regibos 
Joanne, Henrico Tertio, et Edoardo Primo, circa Jurisdictionem et Potestatem 
Ecclesiasticam. Ex Arcbivis Regiis in Turri Londinensi fideliter Cotlectae. 
Per GfjL. ParxNC, eorundem ArchiTomm Custodem. Londini, impensis 
Authoris, udclxxil'* 

The title-page is followed by a brief address, in Latin, to the reader, lament- 
ing the interruption of the worlc by the death of the author, in these words : ^ 

** Ad Leetorem. Authori ante Obitum in institutis erat, Antiquas hasce 
Regni Aoglis Constitutiones, Jurisdictionem Eoclesiasticam spectantet, muUo 
Auctiores emisisse ; eas autem praecipue, qusi apud Doetiss. Spdmtnuum [in 
Conciliis Ecclesiae Anglicanae] de«iderantur, in lucem asseruisse. Haec vero, in 
tuum {Lector) Emolumentum, meditanti, mors obrepsit ; adeoque Opus, non 
sme magno Gentis literariae dispendio^ intercidit." 
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Sir Bobert Atkins, Knight of the Bath, Solicitor-Greneial 
to the Queen's Majesty; and the rest of the worshipful 
Beaders of the Hon. Sodety of Lincohi's Inn, his ever- 
honoured kind Friends and FeUow*Beaders of that Society. 

The dedication, dated from his study in Lincoki's Inn, 
July 25. 1668, commences with these words : — " My common 
lehition to yon all in general, as the eminentest Members of 
the fiimous Society of Lincoln's Inn (a fruitful mother for 
sundry ages of many able, learned, reverend, renowned privy 
xxnuneUors, state officers, judges, justices, barons in all courts 
of law or equity, both in England and Irdand, as well as of 
enmient seijeants, readers, barristers, and students of the laws 
of England), and my particular obligations to each of you as 
my highly-honoured cordial friends, have engaged me (in 
point of duty and gratitude) to dedicate to your eminencies 
this Third Tome of an Exact Chronological Vindication and 
Historical Demonstraticm of the Supreme Ecclesiastical 
Jurisdiction of our British Kings, &c ; more particularly 
during the re%ns of King John and Henry the Third (by 
way of Appendix to my Second Tome) ; but principally of 
our ^orious King Edward the First (the chief subject matter 
of this volume), and emboldened me to publish it to the world 
under the shelter of your venerable names and patronage." 

The author then proceeds to state that this volume consists 
of such records, writs, prohibitions, &c., as are proper for the 
respective cognizance of the sidd patrons, which will add 
much light, lustre, and some considerable supplements to our 
ancient treatises of the Common Law, the broken cases in 
Fitzherbert's Abridgment, and proceedings in our courts of 
justice ; and that in his researches he has rescued from putre- 
faction, as well as from oblivion, many of our ** over-much 
neglected records." He also mentions again, that in the 
Oreat Fire of London, his printer's house, with all his print- 
ing presses, and most of his cases, letters, and of the printed 
copies of his first and second, with forty printed sheets of this 
third rtome, were consumed. 

It was doubtless the intention of the author that this 
volume should, have borne the same title as the others, as 
appears from the dedicatory epistle ; but his death occurring 
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just before the publication, his executors, or those who were 
concerned therein, substituted as a title ^^ The History of 
King John," &c., in hopes (as has been suggested by Bishop 
Nicolson) that, appearing in the shape of a new work, it 
would the more readily find purchasers. 

Vol. IV. [so called, but more properly Vol. I.] . This 
volume consists of the Introduction before mentioned, and 
was designed, as stated by the author, in the Epistle to the 
Keaders prefixed to the second volumcj to embrace the period 
extending "from Adam till Christ's ascension into heaven; 
and from thence, in relation to the Boman, Greek, and 
German emperors, and other Christian kings, in foreign 
parts, till our modern age." It was never published, is. un- 
finished, and is without title-page, but has the same head-line 
over the pages as the other volumes, viz., " An Exact History 
of Pope's intolerable Usurpations upon the Liberties of the 
Kings and Subjects of England and Ireland." The first four 
chapters, comprising eighty pages, are occupied with arga- 
ments maintaining that the supreme ecclesiastical power and 
jurisdiction over all persons and causes resides, by divine 
ordinance, in the civil magistrate, the ministerial or priestly 
office only belonging to the clergy. The fifth chapter con- 
tains a history of the gradual encroachments of the prelacy 
from the origin of the papal power till about the middle of 
the twelfth century, where the volume te rmina tes unfinished. 

Copies of the three volumes have beeiMJlJ^ral times sold 
by public auction for upwards of a hundred pounds. The 
copy in the Stowe Library, sold separately from the fourth, 
or introductory volume, produced 140Z. It is supposed that 
not more than twenty-five sets of the three volumes exist, 
most of the printed copies of the first volume, and a great 
number of the second, together with this introduction, having ^ 
perished in the Great Fire of London. It is worthy of re- 
mark that this loss occurred to the author, whilst he himself 
was occupied in endeavouring to rescue the public records of 
the kingdom from destruction. Dr. Dibdin has observed, that 
as seventy copies of the first volume were preserved, there is 
every reason to conclude that there are at legst fifty perfect 
copies of Frynne's Becords yet in existence ; but an attentive 
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perusal of the author's statement will rather lead to the infer- 
ence that about seventy volumes only — not seventy copies 
of each volume — were rescued from the flames. 

With respect to the introductory volume now in the pos- 
session of the Society of Lincoln's Inn, and regarded as 
unique, it seems probable either that this copy was reserved 
in the author's own hands for his use during the progress of 
the work through the press; or that, if any other copies 
escaped destruction, not having been issued to the public, 
they have since perished, from the circumstance of their being 
unfinished, and having no title-page, and having consequently 
been regarded as an imperfect work, and of no value, by 
persons into whose hands they may have fallen. 



NOTE (A.) TO ART. VIL 

Since this article was printed a bill has been brought in by the Solicitor- 
General to remedy one of the most prominent grievances to which we have 
|luded — the law relating to Judgments; and the statute book of this session v 
show many other acts, all having for their 'object the emancipation of the 
soi^om legal technicalities and difficulties : and we quite agree with Sir John 
Roi^Ily that it is not by one, but by a series of measures, carefully considered 
and deliberately proceeded with, that this great object is to be accomplished; 
That the desire to obtain it is extensively diffused throughout the country 
appears, among other proofs, from an address of the Society of Friends, dated 
Mays. 1849. 

'* We have long ^^^||t the chief ground of hope, the main source of improve- 
ment, is the iraproffMntivation of the soil ; and the surest means of effecting 
this object is by affording security to the cultivator. That security does not 
generally exist in Ireland is admitted. On this point there is scarcely a second 
opinion among thinking men in this country. The laws which regulate the 
title to and the conveyance of land require to be changed, so as to give the 
utmost freedom to its sale and transfer, so as to pass those estates whose pro- 
prietors are irretrievably ruined into other hands, and to enable those who are 
partially encumbered to free themselves from their difficulties by disposing of 
part of their landed property. Until this be effected — until the soil of Ireland 
be held by a clear and marketable title — until the owners be enabled to sell the 
whole or any part of their property without the ruinous delays and the heavy 
costs which now prevent them— -until the creditors of landowners have.th'ose 
facilities for enforcing payment of their debts by the sale of their property, to 
which justice entitles them — we are convinced, and we feel ourselves bound 
thus publicly to state our conviction, that it is in vain to hope that Ireland can 
raise itself from a state of poverty and degradation." — Address of Relief Associa- 
thu of Society of Friends, Sth of fifth Month, 1 848. 
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SOCIETY FOR PROMOTING THE AMENDMENT 
OP THE LAW^. 



THE SIXTH ANNUAL REPOBT OF THE CX)DKCIL. 

It 16 now the dnty of the Council to preseot their Sixtk 
Report on the etate and prospects of the Sooietjr. 

The real power and success of an institution of ilus nature 
must be looked for in the spread of the opinions and doctrines 
which it avows, and the influence which it exercises, not only 
among its own members, but with the Lqgiriature and other 
public bodies, and in society in general Judged by this test, 
.the Council may with truth congratulate the members and 
the public at large on the important station wluch the Society 
for tiie Amendment of the Law now holds. It may safely 
be asserted that at no former period of our history was the 
desire to amend the law so universal, and the duty to endea- 
Tonr to amend it as well on the part of the state as of indivi- 
duals BO fully admitted But if this general feding did not 
take some specific direction, it would be of little use ; and a 
brief examination will show that it is precisely in those por- 
tions of the subject to which the Society has chiefly dev4>ted 
its labours that most progress has been made in the past yean 

The Reform of the Court of Chancery, and the Free 
Transfer of Beal Property, are the two great points to which 
the Society has directed its attention, and as to which it 
has spared no pains, by means of its committees, not only 
to propose specific plans of amendment, but to show bow 
cumlurous and expensive are the present procedures connected 
with this Court and with the transfer of land. 

The Council have the satisfaction of observing that the 
efibrts of the Society have not been without fruit ; and it is 
in this present session of Parliament in which this has been 
most apparent The Court of Chancery has, in the uster 
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kingdom of Ireland, been admitted almost uniyersally to be 
inoompetent to deal satisfactorily with one important branch 
of its busiiiess — incumbered estates; and to this extent it 
has been practicall j superseded by a bill which has passed 
the House of Commons, and has been read a second time in 
&e House of Lords, and referred to a select committee. All 
parties have demanded a machinery less expensive and com- 
plicated, and adapted to meet the wants of the parties with* 
out absorbing the property in dispute. This must be taken 
as a significant warning not only to this Court in Ireland, so 
far as the remaining branches of its jurisdiction are concerned, 
but to the sister institution in this country. It is, indeed, so 
£eu* satisfactiMy to know, that some great alteration in the 
procedure of iJie Court of Chancery is now universally de- 
manded by all branches of the profession, and more espe- 
dally by the solicitors, as absolutely necessary for conducting 
the business of their clients effectually and satisfactorily. 

The important object for which this new tribunal is to be 
established in Ireland has been one which the Society has 
also endeavoured to promote by every means in its power,— 
the free transfer of land. The Council have seen with no 
little satisfaction, that the principles which have been laid 
down in the Keports of their Committee on the Law of Pro- 
perty have made great progress. Not only has l^eir truth 
been universally admitted, but also the great benefit likely 
to result from their being acted on in practice, in raisii^ the 
value of land, and benefiting all diasses of the community. 
The Council need only notice as proof of tMs, the reception 
which the bill to facilitate the transfer of land (which pro- 
poses the establishment of a general register of titles) has met 
wirti in the House of Commons in the present Session of Par- 
liament. Without any particular reference to the details of 
this measure, it is only necessary to observe, that all former 
bills having this object have been thrown out by large majo- 
rities; while the principle of this Bill has at length met with 
general assent, to whidi your Council are glad to perceive 
several respectable Provincial Societies composed exclusively 
tf£ attomies are not exceptions. If this expression of opinion 
be contrasted with that manifested when the General Regis- 
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ter Bill was last before Parliament, it will be admitted that 
there is a remarkable change of opinion with respect to regb- 
tratioUt more especiallj among the landed gentry, who are 
chiefly interested in the question. In the same spirit several 
other bills, all having for their object the free transfer of land, 
as the Bill for the Compulsory Enfranchisement of Copyholds, 
and the Bill for dealing with Renewable Leaseholds in Ire- 
land (among others), have been well received in both Houses 
of Parliament, who have affirmed this principle by lai^ ma- 
jorities. Indeed, it may be truly said that there was never a 
parliament better disposed than the present to grant sound 
and well-advised amendments of the Law. 

The Council do not wish to claim for the Society the entire 
merit of this improved feeling ; but, considering that for the 
last five years its labours have been principally devoted to dif- 
fusing sound opinions on these subjects, — that these opinions 
have not only been largely circulated by its own publications, 
but generally by means of the press throughout the country, — 
and that no opportunity has been lost of promoting in Parlia- 
ment bills and inquiries founded on its reports, the Council, 
under all these circumstances, think it is only necessary to state 
these facts, and allow the public to draw their own conclusions 
as to the effect of the proceedings of the Society. As, perhaps, 
a more complete proof of the use made of the suggestions of 
the Society, the Council may refer to another bill which has 
also passed the House of Commons, and been read a second 
time in the House of Lords, — as to the Law of Landlord and 
Tenant, chiefly relating to what has in some parts of England 
been called ^^ Tenant Bight." On this difficult subject the 
House of Commons seem very much to have adopted the 
conclusions of the Committee of the Society, which made a 
report on that subject, not only as to what could properly 
be the subject of legislation, but also as to what could not. 

In the address presented to the public at the meeting held 
in this room last year, the Council found it necessary, in 
alluding to the state of the Law of Debtor and Creditor, to 
observe that, notwithstanding the anxious labours which had 
theretofore been expended on this important subject by some 
of the most eminent members of the Legislature, the. state of 
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that law **yet remained uncertain and insuflScient." It is 
now, however, the pleasing duty of the Council to state that 
there is pending in Parliament a bill for amending the Law of 
Bankruptcy, which has passed the House of Lords and has 
been sent down to the House of Commons, which is under- 
stood to afford much satisfaction to the mercantile part of the 
community. For this important and elaborate measure we 
are mainly indebted to the anxious and unceasing exertions 
of the noble President of this Society. 

It is now proposed to notice some other matteips which 
have engaged the attention of the Society. The report 
noticed in the last address of the Council, on the Law of 
Divorce, was duly received by the Society ; but it is to be 
regretted that no step has been taken as to that subject in 
Parliament. 

A report from the Common Law Committee on admitting 
the evidence of parties to actions, has also been presented and 
received by the Society, and a bill has been introduced in the 
present Session into the House of Lords to amend the Law of 
Evidence, containing, amongst others, provisions for effecting 
this object. 

The law relating to the treatment of Lunatics was the sub- 
ject of much discussion, not only in the Committee to Which 
it was referred, but in the Society at large ; and although the 
report called forth some opposition, yet it was at length 
unanimously adopted both by the Committee and the Society ; 
and your Council have reason to think that its recommendar 
tions are approved of by those best acquainted with the sub- 
ject, and will in time be adopted. 

The subject of Limited Liability in Partnership, known in 
France as partnership en commandite^ has also engaged the 
attention of a Special Committee composed as well of com- 
tnercial as legal members. It is proper to state that, both in 
the Committee and in the Society at large, great difference 
of opinion prevails on the subject, although resolutions in 
favour of an alteration of the existing rule of English Law in 
this respect were carried by a small majority. 

The other subjects which have principally engaged the 
attention of the Society are the Reform of the Master's 
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Office^ — on which subject a set of orders has been submitted 
bj a Committee to the Society; and the present mode of 
reporting the decisions of the Courts of Law and Equity, 
and of Legal Publications, which is still under the eonsiderar 
tion of the Society. 

The Council have watched^ with great interest, the pro- 
gress and operation of the County Courts, as affording eyi- 
dence of the benefit to the community of a cheap and nmple 
procedure. They have very recently referred to one o£ the 
Committees an inquiry as to what points the jurisdicticm of 
these Courts may be beneficially extended, — a subject of very 
great importance. 

This brief notice of what has been done since the. last 
Beport is sufficient to show that the present year has. not 
been an idle one. The Council lament that the cause of Legal 
Education has made so little progress, which they are unwilling 
to attribute to the remissness of the rulers of the Inns, of 
Court- — its proper foster-fathers; and they look forward, as 
the proper remedy for this and other defects in the judicial 
institutions of the country, to the e£ftablishment> c^ a Law 
University, and the institution of a Minister of Justice. 

The Council have, in ccmclusion, to observe, that it is of 
great importance that as many members as possible should 
take part in the proceedings of the Society, and that the 
labour should not bo thrown on a few. They have also to 
remind members that although hitherto its funds, by careM 
management, have been adequate to meet aU demands, yet 
that, if larger funds were placed at their disposal, more good 
might be done ; and they confidently remind the public that, 
with their present limited means, much has been accom- 
plished. They earnestly, therefore, impress on their fellow 
members, and all others interested in this important sutgectx 
that they should exert themselves in extending a. knowledge 
of the Society, in procuring new members^ and, generally, in 
furthering the great cause of the Amendment of the Law. 

21. Regent Street, 
June 13. 1849. 
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This Number closes the fifth Year and the Tenth Volnrne of our labours, and 
we may be permitted to say we never felt so much confidence in the truth of 
the cause which we more especially adrocate, or in the benefits which must 
attend its prosecution. Great and constant as have been the amendments 
which have been made in the law within these years and their immediate prede- 
cessors, we are satisfied they must be loHowed by many others of a more ezten- 
sive nature. We must have in this country a simple and intelligible body of hiw, 
administered for the benefit of all classes by a simple and ihtelltgible procedure. 
This is one of the first, if not the very first, and most important problems, the 
working out of which is required by the present times, and we have no doubt of 
its being accomplished, because the profi»sion of the Law is now itself demanding 
it, and directing its attention to it as necessary to its own interests — nay, its 
preservation. He who can help forward this movement is the best firiend, not 
only of the public, but of the lawyer ; and it is our greatest satisfaction, in the 
prosecution of this cause, to find that this is now the opinion ot all with whom 
we converse. 

Tlie following return as to the Masters' Ofilce has been ordered on the motion 
of Mr. Wood : — Return by the Masters of the High Court of Chancery of all 
causes or other matters pending in their respective ofiloes on SOth of June, 
1849, and of the proceedings had therein, stating the following particulars in a 
tabular form : — 



1 

Name of 
Caun 

or 

other 

Matter. 


Date of Order of 
Reference, or (when 

no such Order) of 

the First Application 

to the Master. 


Total Kumber of 
WarranU taken out in 
each Cause or Matter, 

many were attended by 

Counsel, and how 

many were for more 

than one hour. 


Date of the first and 

of the last Warrant 

in each Cause or 

Matter. 


Observations. 













This return, if it does no more, will seal the fate of hourly warrants ; and we 
rejoice that this matter is in Mr. Wood's hands. ' Mr. George Turner has also 
given notice that in the next session be will bring the subject of Chancery 
Reform before the House of Commons. 

The bill for introducing the compulsory principle into the dealing with copy- 
hold land, after having been read a second time by a large migority, was thrown 
out in committee. It gave a power to a single tenant to compel the lord to 
enfranchise, but it did not allow the lord a similar power. This was not in 
accordance with the principle which we have already indicated the proper one» 
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bj whidi «tbcr party might enfoice an enfranchisement (9 L. R. 307.); 
and it is to be ob aci ied, that all the members who opposed the bill, on both 
ndes of the House, agreed that the ec^ybold tenure should be abolished, 
althoogh they ot^eetcd to the dctaik of Mr. Aglionby's bill. This appears, 
not only from the debate when the bill was lost, but also from a subsequent coo- 
▼ersation on July 84, whidi took plaee req>eeting it, with reference to a bill on a 
amilar sulQeet, whidi has sinee passed — the bill relatuo^ to renewable lease- 
holds in Ireland. The Solidtor-General said: ** It was not correct that the 
Copyhold Enftandiisenient Bill was duown out on the principle. It was re- 
jected b ec a me the details of the bill ware not found to be in harmony with the 
principle.* 

And Sir Jaascs Graham said, « that the bill before the House was open to the 
same ol yct ioo which had been taken to the Copjhold Enfranchisement Bill, 
at of which it was rqeeted, namdy, that it was a unilateral 
It gave power to the tenant to compel the reversioner to enfranchise 
the piopcrty, but it did not empower the reversioner to compel the tenant to 
cooTert his estate into a freehold of inheritance. Bk eomMidtrtd that lAe primeipie 
•• sAkA <Acy m^kt tofneted was «• makt the siwiiTr tampmlwry oa hath aide^J^ 
We do not doubt, there for e, after so general a concurrence of opinkm in a wider 
application of the compulsory piinciple, that in the next sessioa a bill having a 
broader boas will be introduced, whidi, we antieipafce, will meet with very little 



We are glad to pcieeiTe that the law rdating to the treatment of Lunatics 
is attracting attention in several quartos. We shall rery shortly again address 
oursdves to this sulyect. In the meantime every frcdi day*^ experience satisfies 
US of the value and importance of the suggestions contained in the Report of 
the Law Amendment Society on this subject (printed 9 L. R., p. SIS.), to 
which we direct the attention of all persons interested in the subject. 

The cause of the Consolidation, perhaps the CoiUfication, of the Law has made 
great progress in the present sessacn. The Bankrupt Law Consolidation Bill, to 
whidi we have repeatedly alluded, is now safe ; and a usefiil bill, consolidating 
6ie law relatiag to Tkustees (with many improvements), has been brought in by 
Mr. Headlaas, and has passed the House of Common^ and^ may, we trust, 
( law this sessioa. 
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ADDENDUM 
To the NoHee of" iVyime'f Beeorde'* in No. XX. ofikie Bemeiei pp, 438 — 44a 

It has been ascertained that some copies of Volume IIL exist mth a title-page 
corresponding with that of the two preceding volumes, and with the date of 
1668. It appears, therefore, that some copies were issued before the death of 
the author (which occurred in 1669), and that the altered title-page, with the 
date of 1670, was afterwards substituted. The copy in Lincoln^ Inn Library 
bears the date of 1670, as did also that in the Stowe Library. 
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